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HB 918

By Representative Davis
A bili to be entitled

An act relating t� distress for rent; amending
s. 83.11, Florida St;tutes, requiring certain
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prov isions authorizing the levy on property to

constitute sufficient service on the defendant;

creating s. 83.135, Florida Statutes, providing
for a hearing on the motion of the defendant

with respect to dissol�ii�n of a writ;
providing an effective date.

15
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83.12, Florida sfatutes, providing for the

amending s. 83.13, Florida Statutes, deleting
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rent and requiring -verification; amending s.
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Be It Enacted by the Legi�lature of the state of Florida:
Section 1.

to read:

83.11

Section 83.11, Florida Statutes, is amended

Distress for rent; complaint.--Any person to

whom any rent or money for advances is due, his agent or

attorney, may file an action in the court in the county where

the land lies having jurisdiction of the amount claime�

complaint shall be verified and shall allege the name ��d

The

�elationship of the defendant to the plaintiff, how the

obligation for rent arose, the amount or quality and value of
the rent due for such land, or the advances, and whether

payable in money,� ee��eR,-ef-e�Aef agricultural product or

other thing of value.
Section 2.

to read:

Section 83.12, Florida Statutes, is amended
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83.12

Distress for rent; form of writ.--A distress

3.2

writ shall be issued by a judge of the court which has

jurisdiction of the amount claimed.

The writ shall enjoin the

defendant from damaging, disposing of, secreting or removing

6

any property liable to distress from the rented real property

after the time of service of the writ until the sheriff levies
on the property or the writ is vacated or the court otherwise

orders and summons the defendant to answer the complain
10

violation of the command of the writ may be punished as a
contempt of court.

A

If the defendant does not move for

11

dissolution of the writ as provided in s. 83.135, pursuant to

13

property liable to distress forthwith after the time for

12

14

3.2/1

3.2/2
3.2/3

3.2/4

3.2/7
3.2/9

answering the complaint has expired.

l:los

3.2/13

3.2/14
19

Before the writ issues, plaintiff, his agent or attorney,

21

payable to defendant in at least double the sum demanded, or

20

shall file a bond with surety to be approved by the clerk

22

if property, in double the value of the property sought to be

24

defendant sustains in consequence of plaintiff's improperly

23
25
26

27

28

29
30
31

levied on, conditioned to pay all costs and damages which
suing out the distress.
Section 3.

to read:

83.13

Section 83.13, Florida Statutes, is amended

Distress for rent; levy of writ.--The officer

shall execute the

writ,I by

,u..p•-.> o•�alt. • i=-

service on defendant andty levy on

property distrainable for rent or advances, if found in his
jurisdiction.

If the property is not so found but is in
2
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3.2/6

a further order of the court the sheriff shall levy on the

8R-€4¼4R�-the-eefflp¼a4R�7

another jurisdiction, he shall deliver the writ to the proper

3.2/15

3.2/17
3.2/18

3.2/19

3.2/20
3.2/21

3.2/22

4.i
/J. �j..
4.2/1
4.2/2
4.2/4

10

officer in the other jurisdiction and tge other officer shall
., ��� on••"- 0Pc:.oc,1e+execute the wri\bY(levying on said property and delivering it
to the officer of the court in which the action is pending to
be disposed of according to law unless he is ordered by the

court from which the writ emanated to hold the property and
dispose of it in his jurisdiction according to law.

Section 4.

¼£

Section 83.135, Florida Statutes, is

11

created to read:

13

defendant may move for dissoiution of a distress writ at any

12

83.135

14

time.

16

property

18

order

17

19

20

Distress for rent; dissolution of writ.--The

The court shall hear the motion not later than the day

prima

court shall

Section 5.

effect October 1, 1980.

21

22

23

24

25

26

27

28

29

*****************************************
HOUSE SUMMARY

Requires the comp,la•int in actions for distress for rent
to ,contain certain information and to be verified.
Provides that the writ shall enjoin certain actions by
the �efendant with respect to the rented real property.
Provides for a levy on the writ unless action is taken to
dissolve the writ. Deletes provisions which provide that
if the defendant cannot be found, the levy on the
property constitutes sufficient service on the defendant
Provides for a hearing on motions for dissolution of the•
writ.

30

31

3
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Florida House of Representatives - 1980
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By Representative Davis
A bill to be_entitled
An act relating to distress for rent; amending
s. 83.11, Florida Statutes, requiring certain
information in a complaint for distress for
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Section l.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint.--Any person to

21

whom any rent or money for advances is due, his agent or

22

attorney, may file an action in the court in the county where

23

the land lies having jurisdiction of the ,amount claimed.

24

complaint shall be verified and shall allege the name and

25

relationship of the defendant to the plaintiff, how the

� QJ

.0 O'I

Be It Enacted by the Legisj.ature of the State of ,Florida:

f- C

The

26

obligation for rent arose, the amount or quality and value of

27

the rent due for such land, or the advances, and whether

28

payable in money, an ee��eR7 -ef-e�hef agricultural product or

29

other thing of value.

30

31

Section 2.

Section 83.12, Florida Statutes, is amended

to read:
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257-87A-3-0
Distress for rent; form of writ.--A distress

3.2

another jurisdiction, he shall deliver the writ to the proper

writ shall be issued by a judge of the court which has

3.2/1

officer in the other jurisdiction and the other officer shall

3

jurisdiction of the amount claimed.

3.2/2

execute the writ by levying on said property and delivering it

4.21

4

def endant from damaging, disposing of, secreting or removing

4

to the officer of the court in which the action is pending to

4.21

5

any property liable to distress from the rented real property

3.2/3

5

be disposed of according to law unless he is ordered by the

6

after the time of service of the writ until the sheriff levies

3.2/4

4.21

6

court from which the writ emanated to hold the property and

4.2,

dispose of it in his jurisdiction according to law.

l:lc

The writ shall enjoin the

on the property or the writ is vacated or the court otherwise
a

orders and summons the defendant to answer the complaint.

9

violation of the command of the writ may be punished as a

10
11

contempt of court.

A

If the defendant does not move for

3.2/6

a further order of the court the sherif£ shall levy on the

13

property liable to distress forthwith after the time for

14

answering the complaint has expired.

15

�he-elefk-shall-4ss�e-�-e4s�feee-wf4�-eefflfflaRe4a�-�he-shef4EE

16
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4.2,
4.2,

3.2/7

dissolution of the writ as provided in s. 83.135, pursuant to

12

Section 4.
11

3.2/9

Section 83.135, Florida Statutes, is

created to read:
83.135

12

Distress for rent; dissolution of writ.--The

defendant may move for dis�olution of a distress writ at any

4.2,

l:los

14

time.

4.2,

3.2/13

15

on which the sheriff is authorized under the writ to levy on

4.2,

16

property liable under distress.

4.2,

The court shall hear the motion not later than the day
If the plaintiff proves a

3.2/14

17

prima facie case or if the defendant defaults, the court shall

4.2 1

3.2/15

18

order the sheriff to proceed with the levy.

4.2,

3.2/17

19

20

shall file a bond with surety to be approved by the clerk

21

payable to defendant in at least double the sum demanded, or

3.2/18

21

22

if property, in double the value of the property sought to be

3.2/19

22

levied on, conditioned to pay all costs and damages which

3.2/20

*****************************************

23

23

24

defendant sustains in consequence of plaintiff's improperly

HOUSE SUMMARY

25

suing out the distress.

27

28

Section 83.13, Florida Statutes, is amended

24
3.2/21

25

3.2/22

26
27

Distress for rent; levy of writ.--The officer

4.2

28

29

shall execute the writ by service on defendant and by levy on

4.2/1

29

W

property distrainable for rent or advances, if found in his

4.2/2

30

31

jurisdiction.

4.2/4

31

If the property is not so found but is in

Section 5.

This act shall take effect October 1, 1980.

20

to read:
83.13

1:11

13

19

Section 3.

4.2,
4.2,

Before the writ issues, plaintiff, his agent or attorney,

26

�€

Requires the complaint in actions for distress for rent
to contain certain information and to be verified.
Provides that the writ shall enjoin certain actions by
the �efendant with respect to the rented real property.
Provides for a levy on the writ unless action is taken to
dissolve the writ. Deletes provisions which provide that
if the defendant cannot be found, the levy on the
prop�rty constitutes sufficient service on the defendant.
Provides for a hearing on motions for dissolution of the
writ.

2

3
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Proposed Committee Substitute for RB 918
A bill to be entitled

for tent, 3mendlng
An act relating to dlstr
t:::,
requiring certain
s. 93.11, Florida Statu
�
Information In a comp!�� for distress for
rent and requiring ve'1.(lcatlon1 amending s.

83.12, Florida Statu/j!f, providing for the

content of th" wrlt�d enforcement thereof,

�

amending "· 93.13,�orl,h Statutes, provldlng

10
11

17

13
15

M

17
II

elrcumstancl!s und�whlch a levy on property
Is sufficient s,,f}j.ce on the defendant,

creating s. 83.135, Florida Statutes, providing
for a hearing on the motlon of the defendant

with respect to dissolution of a writ,
providing an effective date.

Section 1.

S!ctlon 83.11, Florida Statutes, Is amended

to r"ad,

21

whom any rent or ntoney for advanc•n In due, his agent or

23

the land lies having jurisdiction of the amount elalnted and

21

N

25

:M

27

28
M
31

by
l\.sll · t9Produced
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1.5/S

10
11

I. S/6

12

1.S/7

u

1.5/1

17

18

19

2.2/2

the court shall have iurlsdlctlon to order the relief provided 2.2/l

24

2. 2/6

26

attorney, may Hle an action .In th" court In the county where

In this part.

Th" complaint !!hall be verified and shall

dl�ge the name and relationship ot the defendant to the

plaintiff, how the obligation for rent arose, the nmount or
quality and V8lue of the rent due for such land, or tha
agrleultural product or other thing of value.

2.2/J

2.2/5

2,2/8

2.2/9

l•lus

Distress tor rent, fotm of wrlt.--A distress

jurisdiction of the an1ount claimed.

The writ sh�ll enjoin the

defendant front damaglng, disposing of, secreting or removing

any property liable to dlstress from the rented real property

after the tlme of service of the writ until the sheriff levies
on the prop,rty or the writ ls vacated or the court otherwise

orders.

.

9"-fllln1-�he

eeMpleln� T-�he-ele,h-shall-teeYe-s-dle�rese-wp��-eemfflendln1
)

�he-sheptff-�e-levy-en-p,ape,�y-llahle-�e-he-dls�•ained-fet
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velue-�hepeefT-and-�e-eYmfflan-de,endan�-�a-answeP-�h"

eefflplaln�,

Before the writ Issues, pialntlff, his agent or

demanded, or If property, ln double the value of the property

clerk p�yable to defendant In at least double the sum

sought to be levied on, conditioned to pay all costs and

damages which defendant sustains In consequence of plaintiff's
Improperly suing out the distress.
Section 1.

Section 83.13, Florida Statutes, Is amended

28

to r@ad t

M

shall execute the writ by service on defendant end, upon order

JI

3
3

levy on the property llebla to distress for'thwlth after the

23

79

3

If the defendant- does not

attorney, shall file a bond with nurety to be approved by the

77

J

3

move for dissolution ot the writ as provided In s. 93.135,

l1

25

2

A violation of the con1mand of the writ may be

punished as a contempt of court.

time for answering the complaint has expired.

22

2. 2/1

83.12

writ shall be Issued by a judge of the court which- has

15

lO

Distress for rent, complalnt.--Any person to

to read:

Seetlon 93.12, Florlcla Statutes, Is amended

pursuant to a further order of the court the sheriff shall

2.2

83.11

Section 2.

IJ

16

Belt Enacted by the Legislature of the State of Florida,

19

lO

®-® � u:

186-284-0S-O

83.13

Distress for rent1 levy of wrlt.--The officer

of court, by levy on property dlstraln�ble for rent or,

3

3
3

186-284-O5-O
advances, lf found In his jurisdiction,

tf the property Is

4. 2/4

not so found but Is In another jurisdiction, he shall deliver
the writ to the proper officer In the other jurlsdlctl�n and

4.2/5

the other· officer shall execute the wrlt, Upon order of court,

4,2/f,

by levying on said property and delivering It to the officer

4,2/7

of the court ln which the action ls pending to be disposed of

4,2/0

according to law unless he ls ordered by the court from which

4. 2/9

the writ emnnated to hold the property and dispose of It In

4.2/10

hls jurisdiction according to law.

l!lus

If plaintiff shows by a

10

sworn statement that the defendant cannot be found within the

i1

county, the levy on the property suffices as service on him.

4. 2/12

11

tf-4efendan�-eanAe�-he-feYndT-�he-levy-en-�he-rrerer�y

4.2/14

n

eyftleee-as-se,vlee-eA-hlmT

4, 2/15

Section 4.

U
15

Saction 83,lJS, f'lorlda Statutes, Is

4.2/16
4.2/17

created to read,

16

83.135

Distress for rent; dissolution of wrlt.--The

1, 1us

O

defendant may move for dissolution of a distress writ at any

4. 21'19

18

time.

4.2/20

1�

on whlch the sheriff Is authorized under the wrlt to levy on

�

The court sha11 hur the motion not later than the day

property liable under distress.

If the plaintiff proves a

4.2/21
4.2/22

21

prlma facle case or if the defendant defaults, t:he court shall

4. 2/23

11

order the sheriff to proceed with the levy.

4. 2/24

13
1A
15

16
27
)8
1?

JO
31

Section s.

This act shall take effect October

1,

1990.
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Proposed Committee Suba�itute for RB 918
� bill to be entitled
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DEPARTMENT OF STATE
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An act relating to dlstrr.,far rent, nmendlng

1.5

Information In a compl� for distress for

1.5/1

).¥

186-284-05-0

7,

Carton 1 ')'2-

to read:

s. 8J. 11, Florida Statut�' requlring certain
rent and requiring ve!1,.!lcatlon1 amending s.

1.5/4

creating s. 83.115, Florida Statutes, providing

n

for a hearing on the motion of the defendant

l.5/5
1.5/6

with respect to dissolution of a writ;
providing an effective date.

1.5/7

Be tt Enacted by the Legislature of the State of Florida,
Section 1.

Section 93,11, Florid$ Statutes, Is amended 1,5/7

to read,
83.11

Distress for rent; complalnt.--Any person to

any property liable to distress from the rented real property

2,2

12

move for dissolution of the writ as provided In s. 83.135,
pursuant to a further order of the court the sher lff shall

U

levy on the property liable to distress for'thwlth after the

15

time for answering the complaint has expired.

16

e&ftlplaJ..,t,-,-1,h.,-eht'll-9haH,-lee11e-a-,H9t,"e1tB-wrl1!-eefflmeRtli r1 ,J

11

F@A�-eP-a�vaneesy-eftd-�e-eellee�-�he-ame�ft�-�lal ffle� r-er-�he

"

v&lae-�hePe&l7-aR,-�&-e�Mffl&"-�efe"�a"�-�e-anewer-�he

1. 21

eeMplaiA�T

attorney, shall tile a bond with surety to be approved by the

J.2,

clerk payable to defendant In at least double the sum

).2,

2. 2/1

2)

the land lies having jurisdiction of the amount claimed and

2.2/J

24

the court shall have jurisdiction to order the relief provided

2.2/4

2$

In this part.

26

allege the name and relationship of the defendant to the

2.2/6

26

27

plaintiff, how the obligation for rent arose, the amount or

2.2/8

21

21

quality and value of the rent due for such land, or the

29

advances, and whether payable In money,!!!. eb��e"7-eP-e�her

2.2/9

11

l I lus

1, le

21

2.2/2

agricultural product or other thing of vdue.

er1-EH-4- R'J-l!h"

3-2i

J. 21

20

attorney, may file an action In the court In the county where

31

If the defendant- does not

1J

whom any rent or money for advances Is due, his agent or

JO

A violation of the command of the writ may be

punished as a contempt of court.

21

2.2/5

orders.

11

21

The complaint shall be verified and shalt

3.2/

on the prop�rty or the writ Is vacated or the court otherwise
10

17

17
19

J. 2/

amending s. 83.IJ,�orlda Statutes, providing

11

11

3.2/

The writ shall enjoin the

after the time of service of the writ until the sheriff levies J.2/

10

16

jurisdiction of the amount claimed.

1.5/2

Is sufficient s.g;ce on the defendant,

n

3.2

8].12, Florida Stat1�• providing for the
content of the wrlt�d enforcement thereof1
circumstances und�whlch a levy on prop8rty

u

._83.12 Distress for rent, form of wrlt,--A distress
writ shall be Issued by a judge of the court whlclt- has
defendant from damaging, disposing of, secreting or removing

�

1l

Sectlon 9).12, Florida Statutes, Is amended

22
23
24
25

21
JO
31

Before the writ Issues, plaintiff, his agent or

]. 2,

demanded, or If property, In double the value of the property
sought to be levied on, conditioned to pay all costs and
damages which defendant sust�lns In consequence of plaintiff's

J.2,

Improperly suing out the distress.

J.2,

Section J.

Section 83.lJ, Florida Statutes, Is amended

J.�

to read 1
83.JJ

Distress for rent/ levy of wrlt.--The officer

shall 9X4cute the writ by service on defendant �nd 1 upon orde r
of court, by levy on property dlstralnable for rent or
2

4.2
4. 2,

186-284-05-0
advances, if found In his jurisdiction.

tf the property Is

4.2/4

not so found but Is In another jurisdiction, he shall deliver
the writ to the proper officer In the other 1urlsdlctl�n and

4. 2/S

the other officer shall oecute the writ, upon order of court,

4. 2/�

by levying on said property and delivering It to the officer

4. '-/7

of the court In which the action ls pending to be disposed of

4. 2/8

according to law unless he Is ordered by the court from which

4.2/9

the writ emanated to hold the property and dispose of It In

4.2/10

his jurisdiction according to law.

1,lus

If plaintiff shows by a

IO

sworn statement that the defendant cannot be found within the

11

county, the levy on the property suffices as service on him.

4.2/12

11

lf-defendan,-eanAeh-he-feYAdT-�he-levy-en-hhe-peepeehy

4.2/14

IJ

eeEE!ees-es-seev!ee-en-hi��

4.2/15

Section

11

15

4.

Section

BJ.135,

Florida Statutes, Is

created to read,
83.135

16

4.2/16
4.2/17

Distress for rent; dissolution of wrlt,--'rhe

11 lus

17

defendant may move for dissolution of a distress writ at any

4. 7./19

18

time,

4.2/20

19

on which the sheriff ls authorized under the writ to levy on

The court shail hear the motion not later than the day

4.2/21

lO

property liable under distr�ss.

21

prlma facle case or If the defendant defaults, the court shall

4. 2/23

22

order the sheriff to proceed with the levy.

�-2/H

2J
2,
25
26

17
11
29
JO
31

Section s.

If the plaintiff proves a

This act shall take effect October 1, 1980.

4. 2/22

4.2/24

Florida House of Representatives - 1980

CS£orHB918

By Counnittee on Judiciary and Representative Davis
11

A bill to be entitled
An act relating to distress for rent; amending

u
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s. 83.11, Florida Statutes, requiring certain

4

information in a complaint fo� distress for
rent and requiring verification; amending s.

6

s.. 0.
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83.12, Florida Statutes, providing for the
content of the writ and enforcement thereof;

'° ....

8

"'

amending s. 83.13, Florida Statutes, providing

9

circumstances under which a levy on property
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is sufficient service on the defendant;
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creating s. 83.135, Florida Statutes, providing
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19

for a hearing on the motion of the defendant
with respect to dissolution of a writ;
providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint.--Any person to

21

whom any rent or money for advances is due, his agent or

22

attorney, may file an action in the court in the county where

C. C.

23

C,

24

25
26
27
28
29
30
31

the land lies having jurisdiction of the amount claimed and
the court shall have jurisdiction to order the relief provided
in tfits part.

The complaint shall be verified and shall

allege the name and relationship of the defendant to the
plaintiff, how the obligation for rent arose, the amount or
quality and value of the rent due for such land, or the
advances, and whether payable in money,� eeeeeA7-ef-eehef
agricultural product or other thing of value.
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Section 2.
2

Section 83.12, Florida Statutes, is amended

Distress for rent; form of writ.--A distress

3.2

3

the writ to the proper officer in the other jurisdiction and

4.2/

4

the other officer shall execute the writ, upon order of court,

4.2/

by levying on said property and delivering it to the officer

4.2/

of the court in which the action is pending to be disposed of

4.2/

writ shall be issued by a judge of the court which has

3.2/1

5

jurisdiction of the amount claimed.

3.2/2

6

9

4.2/

not so found but is in another jurisdiction, he shall deliver

4

The writ shall enjoin the

If the property is

2

to read:
83.12

advances, if found in his jurisdiction.

2.2/11

defendant from damaging, disposing of, secreting or removing
any property liable to distress, from the r�nted real property

3.2/3

according to law unless he is ordered by the court from which

4.2/

after the time of service of the writ until the sheriff levies

3.2/4

the writ emanated to hold the property and dispose of it in

4.2/

9

his jurisdiction according to law.

l:lu

3.2/5

10

sworn statement that the defendent cannot be found within the

3.2/6

11

county, the levy on the property suffices as service on him.

on the property or the writ is vacated or the court otherwise

10

orders.

A violation of the command of the writ may be

11

punished as a contempt of court.

12

move for dissolution of the writ as provided in s. 83.135,

13

pursuant to a further order of the court the sheriff shall

14

levy on the property liable to distress forthwith after the

If the defendant does not

If plaintiff shows by a

4.2/
4.2/
4.2/

3.2/8
Section 4.

14

Section 83.135, Florida Statutes, is

4.2/
4.2/

created to read:

l:los

15

3. 2/11

16

17

3.2/12

17

defendant may move for dissolution of a distress writ at any

4.2/

18

3.2/13

18

time.

4.2/

3.2/14

19

on which the sheriff is authorized under the writ to levy on

4.2/

3.2/15

W

property liable under distress.

4.2/

15

time for answering the complaint has expired.

8A-€i!iA�-•he

83.135

Distress for rent; dissolution of writ.--The

The court shall hear the motion not later than the day
If the plaintiff proves a

l:lu

W

eefflp!aiA•T

n

attorney, shall file a bond with surety to be approved by the

3.2/16

�

prjma facie case or if the defendant defaults, the court shall

4.2/

ll

clerk payable to defendant in at least double the sum

3.2/17

ll

order the sheriff to proceed with the levy.

4.2/

D

demanded, or if property, in double the value of the property

3.2/18

23

24

sought to be levied on, conditioned to pay all costs and

25

damages which defendant sustains in consequence of plaintiff's

3.2/19

25

�

improperly suing out the distresi.

3.2/20

26

3.2/21

27

27
28
29

Before the writ issues, plaintiff, his agent or

Section 3.

Section 83.13, Florida Statutes, is amended

This act shall take effect October 1, 1980.

24

28

to read:
83.13

Section 5.

Distress for rent; levy of writ.--The officer

4.2

30

shall execute the writ by service on defendant and, upon order

4.2/1

31

of court, by levy on property distrainable for rent or

4.2/2

29
30
31

2

3
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_(I)_�-�--- a, --=S::...,pµi...::C:Jiiou.l :::.a.._· _____
An act relating to distress for rent; amending

3

s. 83.11 , Florida statutes; providing for the

3 showin2 of the 2lalntiff's case 1 a distress writ shall be
4

s

filing of an affidavit in support of an action

6

for a distress writ; amending s. 83.12, Florida

6

Statutes; providing that a judge of any

1€.

competent court may issue a distress writ if

-02:b

9
10
ll

12
13
14

such affidavit is filed; providing that a clerk
of that court may issue such writ under certain
circumstances; providing for the content of the
writ; creating s. 83.135, Florida Statutes;

providing for an Immediato hearing

by

a certain

time on motion of the defendant; providing an
effective date.

IS

16 Be It &nacted by the Legislature of the State of Florida:
17

18

Section 1.

20

83.ll

19 to read:

Section 83.11, Florida Statutes, ls amended

Distress for rent; complaint and affldavit.--Any

21 person to whom any rent or money for advances is due, his
22 ·agent or attorney, may file an action in the court in the

23 county where the land lies having jurisdiction of the amount
24 clairned. T11e complaint shall allege the amount or quality and
25 value of the rent due for such land, or the advances, and

26 whether payable in money, .!.!!. eel!l!eftT-et'-el!he• agricultural

v

product� or� thing of value; and may be supported by an

28 affidavit which contains specific facts which are sufficient
29 to make a prima facie showing of plaintiff's case�
30

Section 2.

31 to read:

section 83.12, Florida Statutes, ls amended

Distress for rent, form of wr1t.--If a complain t

2 is SUi,)20rted by an affidavit sufficient to make a erima facle

s

8

83.12

1

A bill to be entitled

2

See 118 285

ES

issued b:£ a judge of the court which has jurisdiction of the
amount clairned.

In the absence of such an affidavlt 1 a

distress writ shall be issued bi a clerk of that court

7 provided that the initial pleadin� 1,as made under oath to the

• clerk

1

and 2rovided that the clerk then made an lnde2endent

� factual determination to insure that the regulrements for the.

I�

writ have been satisfied.

The en-El¼¼ftg--he-eoH1p¼efftt T --he

11 elet'ft-eha¼¼-¼eeue-e-dls-•ese writ shall enjoin the defendant
12 from removin2 from the rented eremises ani proeert:l liable t 0
13 be distrained for rent or advances, from the time of servic�
14 of said writ until either the sheriff shall levi on said
15 Eroeert:£ or said distress writ shall have been revoked !

16 whichever ma:£ occur first1 and shall summon the defendant to
17 answer the comElaint. Further 1 said writ shall command

18 ee111H1eftd-tftg the sheriff to collect the amount claimed 1 or the

19 value thereof, and to levy on said property liable to be

20 distrained for rent or advances upon the 10th da:£ following

21 service of said writ u2on the defendant7-aftd--o-eel¼ee�-ehe
22 aaoune-e¼aiaed 7 -er-l!he-Ya¼ue-ehereof T -a"a-l!e-etil!lffleft-deEeftea
23 ee�eneweP�ehe-eenp¼e¼ne. Before the writ issues, plaintiff

24 his agent or attorney, shall file a bond with surety to be

.

25 approved by the.clerk payable to defendant in at least, doub le
.,

26 the sum demanded, or if property, in doubie
. . ' the velue,of.t'!_

27 property sought. to be levied on, coridi�ion,e·d tci pay ail cos ts

28 and damages which defendant sustains ln,co��equence of
29 plalntitf' s improperly suing out the distress.
30

Section J.

31 created to read:

Section 83.135, Florida Statutes, is

,.

See HS 235

· 03:135

Dhtrua f9t rent, ·dissolution ·of vrlt.•-The

2 do'Ee4dant·,' by L1otion,:;111ay ·obtain the dissolution of a distress
.,

•

•

,

1

_.

I

•

3 yrit u�lea� th� pl�intiff_pr�ves the grounds up�n which the

4 ��Lt,vasi issued and a reasonable probability th�t the final

5 judgm�nt i" the underlying action will ba rendered in his·
6 favor.

The court shall set down such motion for an immediate

hearing not later than the day upon which the sheriff has been

a commanded by the writ to levy on property liable to be
9

distr-ained for rent or advances.

10 of the provisions of s. 83. 14.
11

Section 4.

This motion shall be in lieu

This act shall take effect October 1, 1979.

12
13
14
15
16

11
18
19
20
21
22
23
24
25
26
27
28
29
10
31

3

9-1043-80
A bill to be entitled
2

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes; providing for a

4

verified complaint; providing for the filing of

5

an affidavit in support of an action for a

6

distress writ; amending s. 83.12, Florida
Statutes; providing that a judge of any

8

competent court may issue a distress writ

9

enjoining the defendant from certain

10

activities; amending s. 83.13, Florida

11

Statutes; providing circumstances under which a

12

levy on property is sufficient service on the

13

defendant; creating s. 83.135, Florida

14

Statutes; providing for a hearing on the motion

15

of the defendant with respect to dissolution of

16

a writ; providing an effective date.

17
18

Se It Enacted by the Legislature of the State of Florida:

19
20
21
22

Section 1.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint and affidavit.--Any

23

person to whom any rent or money for advances is due, his

24

agent or attorney, may file an action in the court in the

25

county where the land lies having jurisdiction of the amount

26

claimed.

27

name and relationship of the defendant to the plaintiff, how

�

the obligation for rent arose and the amount or quality and

29

value of the rent due for such land, or the advances, and

30

whether payable in money,� ee��eR 7 -er-e�aer agricultural

31

product� or other thing of value; and may be supported by an
1

The complaint shall be verified and shall allege the
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affidavit which contains specific facts which are sufficient
2
3
4
5

to make a prima facie showing of plantiff's case.
Section 2.

Section 83.12, Florida Statutes, is amended

to read:
83.12

Distress for rent; form of writ.--A distress

6

writ shall be issued by a judge of the court which has

7

jurisdiction of the amount claimed.

8

defendant from damaging, disposing of, secreting or removing

9

any property liable to distress from the rented real property

10

after the time of service of the writ until the sheriff levies

11

on the property or the writ is vacated or the court otherwise

12

orders and shall summon the defendant to answer the complaint.

13

A violation of the command of the writ may be punished as a

14

contempt of court.

15

dissolution of the writ as provided in s. 83.135, the sheriff

16

shall levy on the property liable to distress forthwith after

17

the time for answering the complaint has expired. 9A-f¼±¼R�

18

�ae-eefflplaiA�7-�ae-elerk-saa±±-4ss�e-a-eisEress-wri�

19

eeffimaAe¼A�-�ae-saeriii-�e-±eYy-eA-preper�y-liae±e-Ee-ee

20

eis�ra4Aee-�er-reA�-er-aeyaAees 7-aAe-�e-ee±±ee�-�ae-ame�A�

21

e±a4mee7 -er-�Ae-Ya±�e-taeree�7-aAe-�e-s�mffieR-ee�eReaR�-�e

22

aRswer-�Re-eemplaiA�T

23

agent or attorney, shall file a bond with surety to be

24

approved by the clerk payable to defendant in at least double

25
26

27
28
29

30

The writ shall enjoin the

If the defendant does not move for

Before the writ issues, plaintiff, his

the sum demanded, or if property, in double the value of the
property sought to be levied on, conditioned to pay all costs
and damages which defendant sustains in consequence of
plaintiff's improperly suing out the distress.
Section 3.

Section 83.13, Florida Statutes, is amended

to read:

31
2
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83.13

Distress for rent; levy of writ.--The officer

2

shall execute the writ by service on defendant and by levy on

3

property distrainable for rent or advances, if found in his

4

jurisdiction.

S

another jurisdiction, he shall deliver the writ to the proper

6

officer in the other jurisdiction and the other officer shall

7

execute the writ by levying on said property and delivering it

8

to the officer of the court in which the action is pending to

9

be disposed of according to law unless he is ordered by the

10

court from which the writ emanated to hold the property and

11

dispose of it in his jurisdiction according to law.

12

plaintiff shows by a sworn statement that the defendant cannot

13

be found within the state, the levy on the property suffices

14

as service on him.
Section 4.

15
16

If the property is not so found but is in

If

Section 83.135, Florida Statutes, is

created to read:
83.135

17

Distress for rent; dissolution of writ.--The

18

defendant may move for dissolution of a distress writ at any

19

time.

W

on which the sheriff is authorized under the writ to levy on

�

property liable under distress.

22

prima facie case, the court shall order the sheriff to proceed

n

wi�h the levy.

24

25
26

27
28
29
30

The court shall hear the motion not later than the day

Section S.

If the plaintiff proves a

This act shall take effect October 1, 1980.

*****************************************
SENATE SUMMARY
Specifies content of complaint for distress for rent.
Authorizes such complaint to be supported by an
affidavit. Requires that distress writ be issued by a
judge, rather than the clerk of court. Provides for
dissolution of distress writ.

31
3
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A bill to be entitled

An act relating to distress for rent; amending
s. 83.11, Florida Statutes; requiriri_g certain

4

information in a complaint for distress for

5

rent and requiring verification; amending s.

6

8
9
10
lT
12
13
14
15

16
17
18
19
20
21
22
23
24

25

26

27
28
29
30
31

83.12, Florida Statutes; providing for the
content of the writ and enforcement thereof;
amenqing s. 83.13, Florida Statutes; providing
circumstances under which a levy on property is
sufficient service on the defendant; creating
s. 83.135, Florida Statutes; providing for a
hearing on the motion of the defendant with
respect to dissolution of a writ; providing an
effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1.

Section 83.11, Florida Statutes, is amended

to i;-ead:
83.11

Distress for rent; complaint.--Any person to

whom any rent or money for advances is due, his agent or
attorney, may file an action in the court in the county where
the land lies having jurisdiction of the amount claimed, and
the court shall have jurisdiction to order the relief provided
in this part.

The complaint shall be verified and shall

allege the name and relationship of the defendant to the
plaintiff, how the obligation for rent arose, the amount or
quality and value of the rent due for such land, or the
advances, and whether payable in money,� eotto�7-or-other
agricultural product or other thing of value.
1
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Section 2,

Section 83.12, Florida Statutes, is amended

2 to read:
3

83.12

Distress for rent; form of writ.--A distress

4 writ shall be issued by a judge of the court which has
5 jurisdiction of the amount claimed.

The writ shall enjoin the

6

defendant from damaging, disposing of, secreting or removing

7

any property liable to distress from the rented real property

8

after the time of service of the writ until the sheriff levies

9

on the property or the writ is vacated or the court otherwise

10

orders.

11

punished as a contempt of court.

12

move for dissolution of the writ as provided in s. 83.135,

13

pursuant to a further order of the court the sheriff shall

14

levy on the property liable to distress forthwith after the

15

time for answering the complaint has expired. 8n-£+l¼ng-ehe

16

eom�la+ne 7-ehe-eief�-sheii-+sstte-a-d+sefess-wff�-eommand+ng

17

�fie-shef¼££-eo-levy-on-rforefey-i¼abie-eo-be-d¼sefa¼ned-£of

18

�ene-of-advanees,-and-eo-eo±±eee-ehe-amottne-ele+med7-of-ehe

19

¥eitte-ehefeo£,-end-eo-sttmmon-defendane-eo-answef-ehe

20

eem�ie+neT

21
22
23
24

25
26

27
28
29

A violation of the command of the writ may be
If the defendant does not

Before the writ issues, plaintiff, his agent or

attorney, shall file a bond with surety to be approved by the
clerk payable to defendant in at least double the sum
demanded, or if property, in double the value of the property
sought to be levied on, conditioned to pay all costs and
damages which defendant sustains in consequence of plaintiff's
improperly suing out the distress.
Section 3.

Section 83.13, Florida Statutes, is amended

to read:
83,13

Distress for rent; levy of writ.--The officer

30

shall execute the writ by service on defendant and, upon order

31

of court, by levy on property distrainable for rent or
2
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advances, if found in his jurisdiction.

If the property is

2 not so found but is in another jurisdiction, he shall deliver

3 the writ to the proper officer in the other jurisdiction and

4 the other officer shall execute the writ, ueon order of court,
5 by levying on said property and delivering it to the officer

6 of the court in which the action is pending to be disposed of
7 according to law unless he is ordered by the court from which
8

the 'writ emanated to hold the property and dispose of it in

9

his jurisdiction according to law.

If plaintiff shows by a

10

sworn statement that the defendant cannot be found within the

11

county, the levy on the property suffices as service on him.

12
13

Section 4.

Section 83.135, Florida Statutes, is

created to read:

14

83.135

Distress for rent; dissolution of writ.--The

15

defendant may move for dissolution of a distress writ at any

16

time.

17

on which the sheriff is authorized under the writ to levy on

18

property liable under distress.

19

prima facie case or if the defendant defaults, the court shall

W

order the sheriff to proceed with the levy.

21
22

The court shall hear the motion not later than the day

Section 5.

If the plaintiff proves a

This act shall take effect October 1, 1980.

23
24
25
26
27
28
29
30

31
3
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL
701

The Committee Substitute for SB 701 confonns the provisions of the
Senate bill to the House version and in doing so provides for;
1. The deletion of a supporting affidavit making a prima
facie showing of plaintiff's case,

2.

3.
4.

County court jurisdiction to order the relief provided
by this bill,
Clarifying language requiring action on court order,
and
Levy on the property suffices as service if the plaintiff
shows by a sworn statement that the defendant cannot be
found within the county, rather than within the state.

Committ ee on

Judiciary-Civil
��]X)tj(}J( Sta ff Di rector

/
Cl4.( 4-74)

(File 2 copies with Committee Substitutes)

308-1772-80
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'1:C1v. > ll�1tt
A bill to be entitled

2

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes; requiri11.g certain

4

information in a complaint for distress for

5

rent and requiring verification; amending s.

6

83.12, Florida Statutes; providing for the

7

content of the writ and enforcement thereof;

8

amending s. 83.13, Florida Statutes; providing

9

circumstances under which a levy on property is

10
11
12

sufficient service on the defendant; creating
s� 83.135, Florida Statutes; providing for a
hearing on the motion of the defendant with

13

respect to dissolution of a writ; providing an

14

effective date.

15
16

Be It Enacted by the Legislature of the State of Florida:

17
18
19
20

Section 1.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint.--Any person to

21 whom any rent or money for advances is due, his agent or

22

attorney, may file an action in the court in the county where

23

the land lies having jurisdiction of the amount claimed, and

24

the court shall have jurisdiction to order the relief provided

25

in this part.

26

allege the name and relationship of the defendant to the

27
28
29
30

The complaint shall be verified and shall

plaintiff, how the obligation for rent arose, the amount or
quality and value of the rent due for such land, or the
advances, and whether payable in money,� eotton,-or-other
agricultural product or other thing of value.

31
1
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Section 83.12, Florida. Statutes, is amended

2 to read:
3

83.12

Distress for rent; form of writ.--A distress

4 writ shall be issued by a judge of the court which has
5 jurisdiction of the amount claimed.

The writ shall enjoin the

6 defendant from damaging, disposing of, secreting or removing
7

any property liable to distress from the rented real property

8

after the time of service of the writ until the sheriff levies

9

on the property or the writ is vacated or the court otherwise

10

orders.

11

punished as a contempt of court.

A violation of the command of the writ may be
If the defendant does not

12 move for dissolution of the writ as provided in s. 83.135,
13 pursuant to a further order of the court the sheriff shall
14 levy on the property liable to distress forthwith after the
15

time for answering the complaint has expired. 9n-£¼¼¼ng-ehe

16

eem�¼a¼ne7-ehe-e¼e��-sha¼¼-¼sstie-a-d¼se�ess-w�¼e-eommand¼ng

17
18

�he�she�¼f£-eo-¼evy-on-��o�e�ey-¼¼ab¼e-eo-be-d¼se�a¼ned-£o�
fene-o�-advanees7-and-ee-ee¾¾eee-ehe-amotine-e¾a¼med,-o�-ehe

19 ¥e¼�e-ehe�ee£ 7 -and-eo-s�mmen-defendane-eo-enswe�-ehe
20

eemp¼e¼neT

21

attorney, shall file a bond with surety to be approved by the

22

clerk payable to defendant in at least double the sum

23

demanded, or if property, in double the value of the property

24

Before the writ issues, plaintiff, his agent or

sought to be levied on, conditioned to pay all costs and

25

damages which defendant sustains in consequence of plaintiff's

26

improperly suing out the distress.

27
28
29
30
31

Section 3.

Section 83.13, Florida Statutes, is amended

to read:
83.13

Distress for rent; levy of writ.--The officer

shall execute the writ by service on defendant and, upon order
of court, by levy on property distrainable for rent or
2
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advances, if found in his jurisdiction.

If the property is

2 not so found but is in another jurisdiction, he shall deliver
3

the writ to the proper officer in the other jurisdiction and

4 the other officer shall execute the writ, upon order of court,
5

by levying on said property and delivering it to the officer

6 of the court in which the action is pending to be disposed of
7

according to law unless he is ordered by the court from which

8 the writ emanated to hold the property and dispose of it in
9 his jurisdiction according to law.

If plaintiff shows by a

10

sworn statement that the defendant cannot be found within the

11

county, the levy on the property suffices as service on him.

12

Section 4.

Section 83.135, Florida Statutes, is

13 created to read:
14

83.135

Distress for rent; dissolution of writ.--The

15

defendant may move for dissolution of a distress writ at any

16

time.

17

on which the sheriff is authorized under the writ to levy on

18

The court shall hear the motion not later than the day

property liable under distress.

If the plaintiff proves a

19

prima facie case or if the defendant defaults, the court shall

20

order the sheriff to proceed with the levy.

21

Section 5.

This act shall take effect October 1, 1980.

22
23
24
25
26
27
28
29
30
31
3
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STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL
701

The Committee Substitute for SB 701 conforms the prov1s1ons of the
Senate bill to the House version and in doing so provides for;
1. The deletion of a supporting affidavit making a prima
facie showing of plaintiff's case,

2. County court Jurisdiction to order the relief provided
by this bill,
3.

Clarifying language requiring action on court order,
and

4. Levy on the property suffices as service if the plaintiff
shows by a sworn statement that the defendant cannot be
found within the county, rather than within the state.

Committee o n

Cl4(4-74)

Judiciary-Civil

(File 2 copies with Committee Substitutes)

From the desk of ...•...
GREG KRASOVSKY
JUDICIARY-CIVIL COMMITTEE
March 17, 1980
Marylou:
Enclosed is a proposed distress for
rent bill which had its beginnings
after last session when I was accused
of killing Helen Gordon Davis' bill.
After several conversations with her,
I thought that I had worked out a
compromise bill. Last week, however,
she returned my bill with several
changes and stated she would file the
bill in the House as she has amended
it. I do not favor all the changes
which she has made. Therefore,
enclosed please find a proposed dis
tress for rent bill which the Senator
may wish to file. In reality, there
isn't that much difference between
this bill and Davis' version. There
is always the option of filing her
version in the Senate.
At any rate, Marylou, I will await
word on what course of action the
Senator may now wish to take.

ll

bill to be entltled
Atr act relating to di.slreEs for renLi arending
s. 8l.ll. Florlrla Statutes, proviiling tor a
rerif,led conplslnt, provldlng for tlrc flllng of
an affldavlt ln support of an lction for a
dlstresr vrltr arcrdLng ,. 8J.L2, Florlda
statutes, provlding that a Judge of any
coe€tent surt Gy lrsue a distresS efit;
enjoining the defendan! fron certain activltles,
arendtng s. 83.11, Florida Statutes; provlding
circuhstances under ehlch a levy on ProPerty ls

t,

auffLcr.ent servLc€ on the alefendant, creating

rl

s. 83.135. Florlda statubesi provldlng for a
hearlng on the mtion of the defendant ulth
realEct to dlteolution of a vrit: providlng an

ehlch a!
tl atfldaelt. vhlch @ntaln3 lPectflc facts
plalntiff's case'
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rlorlda Statutes' is
83'12,
sectlon
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sectfot
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of the State of florldat
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section 1.
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Sect.lon 81.Ll, Florida sLatutes, is arended

to read:
81.11. Distre8s for rent, conPlalnt g!q-3ll1gg.l4!'--Atv
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It person to vhon any rent or rcney for advances is alue. hls
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aqent or attorney,

Gy f,ile an action i'n the court in the
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be diaposed of according to loe unless he is ordered by the
court frcn rhlch th€ vrit eEnated to hold the proPerly and

! off,l,cer ln the other ,urlsdictlon

r[

effective date.
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January 16, 1980
Marylou:

As you may recall, last year our committee sponsored SB 862, relating
to distress for rent. which addressed a 1977 Florida Supreme Court case.
Representative Davis also sponsored a bill relating to distress for rent
which proposed changes beyond those mentioned in the court decision.
Neither bill passed. Representative Davis is pushing for a bill again
this year and Senator Hair instructed me after last session to see if
something couldn't be worked out.
Enclosed is a proposed bill combining provisions from both of last
year's bills. The highlighted portions reflect language taken from
Rep. Davis' bill. The rest of the language was taken from our committee
bill. I should mention, however, that although section 4 of the bill is
highlighted, bur committee bill had very similar language.

To add some light on the subject, I have also enclosed a copy of the
staff analysis for last year's committee bill. The changes advocated by
Rep. Davis mainly call for additional information to be contained in the
complaint, and enjoins a renter from removing or hiding property upon which
distress may be levied. Rep. Davis said Henry Trawick suggested these
changes to her. At this time, I see no reason to object to her provisions.
Therefore, in light of these developments my questi�ns are:
1.

2.
3.

Since the bill probably cannot be introduced by the
committee because it now does more than just "revise"
the statutes to reflect the court case, does the good
Senator wish to introduce the bill himself?

If he does wish to introduce the bill, may I send a
copy of the bill to Rep. Davis indicating what action
the Senator plans to take on the bill?

If the Senator does not wish to file this bill, does
he want to introduce last year's bill which only
addressed the issues mentioned in the court decision?

I thought we might discuss the bill and all the alternatives over the
telephone, but first I wanted to be sure that you have a copy of the bill.
I look forward to hearing from you.

A bill to be entitled
An act relating to distress for rent; amending
s. 83.11, Florida Statutes; providing for the
filing of an affidavit in support of an action
for a distress writ; amending s. 83.12, Florida
Statutes; providing that a judge of any
competent court may issue a distress writ if

such affidavit is filed: providing for the
content of the writ: amending s. 83.13, Florida

10

Statutes; providing circumstances under which a

11

levy on property is sufficient service on the

12
lJ
14
15

defendant: creating s. 93.135, Florida
Statutes; providing for a hearing on the motion

of the defendant with respect to dissolution of
a writ; providing an effective date.

16
li Be It Enacted by the Legislature of the State of Florida:

18
19

Section 1.

20 to read:
21

83.11

Section 83.ll, Florida Statutes, is amended

Distress for rent; complaint and affidavit.--Any

�� person to whom any rent or money for advances is due, his

plaintiff's case.
2
3

6

showing of the plaintiff's case, a distress writ shall be

7

issued by a judge of the court which has jurisdiction of the

8

amount claimed.

9

damaging, disposing of, secreting or removing any property

10

liable to distress from the rented real property after the

12

property or the writ is vacated or the court otherwise orders

and shall summon the defendant to answer the complaint.

14

violation of the command of the writ may be punished as a
contempt of court.

16

dissolution of the writ as provided in s. 83.1351 the sheriff

2B such land, or the advances, and whether payable in money,,!!!

29 eetton;-er-e� her agricultural product or� thing of value;
L
JO and may be supported by an affidavit which contains specific

31 facts which are sufficient to make a prima facie showing of

19

the-eempiaintT-the-e¼erk-sha¼¼-iss�e-a-distress-writ

20

eelMlanding-the-sheriff-te-¼evy-en-p reperty-¼iab¼e-te-be

21

di��%aifted-�er-rcn�-or-advaneea1-end-to-eol½ee�-the-afflount

22

eiaimed7-or-the-voltte-thereof7-aftd-to-eummon-defenda.nt-te

25
26

27

28

29
30
31

anewer-the-eemplaintT

.' 13 be found within the state, the levy on the property suffices

18

defendant may move for dissolution of a distress writ at any

i 19

time. The court shall hear the rotion not laLer than the day

24

83.135

Section 83.. 135, Florida Statutes, is

Distress for rent; dissolution of writ.--The

property liable under distress.

If the plaintiff proves a

Section 5.

This act shall take effect October 1, 1980

25
26

27

property sought to be levied on, conditioned to pay all costs

28

and darnn9es which defendant sustains in consequence of
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Secti�n 4 .•
created to read:

/ 22 prima facie case, the court shall order the sheriff to procee•
) 23 , with the levy.

the sum demanded, or if property, in double the value of the

Section 83.13, Florida Statutes, is

16

i 21

approved by the clerk payable to defendant in at least double

Section 3.

as service on him.

, 20 on which the sheriff is authorized under the writ to levy on

Before the writ issues, plaintiff, his

amended to read:

; 14
; 15

' 17

agent or attorney, shall file a bond with surety to be

plaintiff's improperly suing out the distress.

If

1 12 plaintiff shows by a sworn statement that the defendant canno

en-fiiing

1
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10 court from which the writ emanated to hold the property and

11 dispose of it in his jurisdiction according to law.

shall levy on the property liable to distress forthwith after
the time for answering the complaint has expired.

to the officer of the court in which the action is pending to

9 be disposed of according to law unless he is ordered by the

If the defendant does not move for

18

23

26 of the defendant to the plaintiff, how the obligation for rent

7 execute the writ by levying on said property and delivering i
8

A

15

If the property is not so found but is in

6 officer in the other jurisdiction and the other officer shall

The �rit shall enjoin the defendant from

13

24

27 arose and the amount or quality and value of the rent due for

jurisdiction.

5 another jurisdiction, he shall deliver the writ to the proper

11 time of service of the writ until the sheriff levies on the

2J agent or attorney, may file an action in the court in the
The complaint shall allege the name and relationship

J property distrainable for rent or advances, if found in his

Distress for rent1 form of writ.--If a complaint

5 is supported by an affidavit sufficient to make a prima facie

17

Distress for rent; levy of writ. --The officer

83.13

2 shall execute the writ by service on defendant and by levy on

Section 83.12, Florida Statutes, is amended

to read:

83.12

�4 county where the land lies having jurisdiction of the amount

25 claimed.

Section 2.

1

29
30

'I 31
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The Honorable �elen Gordon Davis
.··26 House Office Building·· 1
The Capitol
·,•;".·:._Tallahassee. Florida· 32304

Dear.Mrs

Davis:

I have some �uggestioris.and
comments
,_ .

2·.

3.

In Phillips v•�{;uin & Ht1+1t, 344 So2q�68, _the Supreme·
Court. held-§§ ,,83.11, 83.-12 and 83.14 - .19 Florida
Statutes unconstitutional. The opinion does not
give the_basis·for holding § § 83.14 - � ";19 unconstitu-:,;
tional. I hope it was on a basi�_of the lack of
due process under F.uentes v Shaviri-�- However,· we
..::.
cannot be· sure.: .., _

In the.bill I�suggest the addition· in line 20,
page l, .i-f:l- unnecessary.

On ..page . . 1·, - li,ne 24, I suggest-that-the following be
..inserted.after
·. :. ·__...:.:�·:'"'. ,·:.
' '�-.. ''.a.
' lleged'',
.

t:

�f:�ih�

"the name and rel�;i�nship
d����dant _to�_the .plaintiff�- how th� ·ob_l;gation�:for.

/ii1tt,i-.,·�f�IC;!t�?.1fi0··)�5}:}}fi;t:.:)(/( ·"i·.;.;
ttt ��1f�,
':�·?,�;_:•.•�; �_,•_.:,·':_·:
_ _

0

➔

�,::, . :_,a;,_;,-,r--i',,.._,..,_-- ,· . - .. _4.· ·.�-On_ page_-"l ,.-.,,_line". 27.•.,--I. sugges't_:.--that-.:-.Ji YerJ/fied or. ,
be.. inserte
_ � --immediately.' in· froiif_�:(#' supp��t1ed''_�,:__
.
-·arft���iif�_d�vj_ t ,'' .. ;:??J\
d
��a
'
l
_
�
>�e�.
f�riof
tha��:i{'
:
'.;
__,_,___ · ,, · .._ ••,-.,._,_
':".. ,.,--"":"--"<:>--- -- .in �line -28.
· --·The:balance,-0£ lmes ,:28-:.--and:29 .should - ..-b� -. 4��e�te�t:\�;:ts�i�:Ft£fi�¾ii]�{��:i¾� '

t�:t.'.::�i_-_ :.

lrIIt�:-�;�}f;:'�l}:r_f�,:�r:��0�:· an�-� -._ '}tlI}l�ti?i2I�?t{�-; :·

•,¼ ' .

0

:�'.:/J{tt}1_;\ :.

April 16, 1979

The Ronorable Helen Gordon Davis

In place of the .language on page 2,· ·lines 1 - 21,
I·suggest that the fol�owing be su�stituted:

5.

"If the c·omplaint i_s verified or supported by
· af£idavit, a distress wr�t shall be issued by
the judge. The writ shall enjoin the defendant
from damaging, disposing of, sec�eting or
removing any pro.perty liable to di�tress
from the rented real property after the time
of service of the writ until -the sheriff levies
on the property or the writ is vacated or
the court otherwise orders and shall summon-the
defendant to answer the complain_t.

A violation

of the command of the writ may be ptmished as
a c·ontempt of court. If the defendant does
not move for dissolution of the writ as provided
ins. 83.135; the sheriff shall levy on the
property liable to distress, forthwith after the
time for answering th_e complaint ha� -expired._"
I believe my language will eliminate·the Court's-�
: objection about issuance of the writ by the clerk
and provide for the right to a hearing in conjunction
-with §.83.135. · Permitting the clerk to·issue the
writ on an independent determination-will be futile�
What procedure was. available under attachment and
:.· all it did was create problems. Most clerks were
· reluctant to undertake anything because of the potential
. ,.. l_i_ability. _The injunction of the writ .shou�d be
· · , .. broadened to encompass the other items I have
menticned
f
:'. to .afford,;complete -protection. · I _.-suggeste< this ·:-�
'-;.._ ,several. year·s · ago in replevin when the present cumbersome
f . procedure :was adopted. . It _i_s s�le · and 'easily . :· ,,_7 ---------------
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levy on property liable under.distress. If'the
plaintiff p�oves a prima facie case, the court shall
order the sheriff to ·proceed with the levy."
I think§ 83.14 should remain as an alternative.
·1f I can

be

of_any further help, please let me know.
Yours very truly,

Henry P. Trawick, Jr.
cc: SenatorSpicola
,,

'

OFFICES

S I M O N & S I M O N, P. A.
SUITE 60S AINSLEY BLDG., 14 N. E. FIRST AVE.
MIAMI.
SEYMOUR J. SIMON

PHONE

FLORIDA
(305)

33132

371-6513

GARY P. SIMON

April 16, 1980
William B. Wiley, Esquire
McFarlain, Bobo, Sternstein,
Wiley & Cassedy
Lewis State Bank Building
Suite 666
Tallahassee, Florida 32301
RE:

DISTRESS FOR RENT

Dear Bill:
Enclosed please find a photocopy of Ms. Davis' bill, House Bill 918,
dealing with distress wherein I have made certain changes on_it that
I think are appropriate. Also, attached are two paragraphs that I
feel should be added into the bill. Lastly, you will find a dis
cussion dealing with the jurisdiction of the County Court which I
think is appropriate to being up at this time.
You will see that I have made a change in line 3.2/6. I think this
language should be taken out. If there is an injunction with respect
to the property, the injunction should not terminate upon the summons
being issued to the defendant, but should be just based on what's
left in that sentence.
I have made an entry on line 3.4/1 and 4.2/6, since I think this
clears up exactly when the levy is supposed to take place. It is
my understanding from reviewing this proposed bill of Ms. Davis
±hat the Writ is sup�osed to be served as an injunction, but that
the levy is supposed to only occur upon order of court. This lan
guage as to the order of court is in the sentence beginning on
4.2/19.

I think that additional language should be put into Florida Statute
83.12 which is attached hereto with the name at the top "Insert A"
which provides for the type of service that can be made on the
defendant. It would appear from the proposed bill that the only
service available would be personal service, whereas, in the past
distress has always been available even if you could not find the
defendant by posting the papers on the outside of the premises
where the goods are located. I have incorporated such language in
this "Insert A" and I think it is appropriate in the Distress for
Rent situation.
cont/

William B. Wiley, Esquire
Page Two
April 16, 1980
Along similar lines as to posting of the papers on the outside of
the premises where the property is located, I have added powers to_
the sheriff so that he can execute on the property even though it
is secreted or concealed in a building. This language is in "Insert
B" and I think it should also be incorporated in 83.13 of the Florida
Statutes.
My last comment deals with the-power of the court to enjoin defendant.
I have somewhat of a problem with respect to the injunction powers on
line 3.2/2 of this proposed bill, because the Court which is issuing
the writ is enjoining the defendant from doing certain things. It
is my understanding that an injunction is an equity power which I do
not believe County Courts ordinarily would have. There is no spe
cific designation giving County Court such equity powers although
there may be distress suits filed in County Court. In,the Florida
Constitution Article 5, Section 6, provision is made that the County
Court jurisdiction shall exercise that jurisdiction p rescribed by
general law. In Article 5, Section 20, Subsection 4, the County
Court is given certain jurisdiction. However, in Subsection 3 of
Section 20 of Article 5, Circuit Courts are given jurisdiction for
all cases in equity. There is no equity jurisdiction given to the
County Courts. In Florida Statute 34.01 and 34.011, County Courts
are given a listing of prescribed jurisdictions. These do not in
clude equity jurisdiction. An argument can be made that since this
new proposed bill, is a general law, and since 83.11 speaks of filing
an action in the Court havirgjurisdiction of the amount claimed,
it can be construed that this general law is giving County Courts
the power to issue such an injunction even though such jurisdiction
is not included in Chapter 34.
I have some problem with this kind of back-door analysis of the
jurisdiction of the County Court and feel that it will cause ad
ditional litigation. Therefore, I prefer that a statement be made that
County Court shall have such jurisdiction.
If you would like to discuss any of these items with me, please do
not hesitate to contact me.
Sincerely,
SIMON &

P.A.

GPS:11
Enc.
cc: Robert B. Bratzel, Esq., John E. Norris, Esq.; William Sherman, Esq.
Gerald T. Hart, Esq., J. Richard Harris, Esq., John Arthur Jones, Es<
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I.

SUMMARY
A.

Present Situation:

None
---------
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Present§§ 83.11 and 83.12, relating to distress for rent, provide that
a writ may be issued by the clerk of court nased upon conclusions pre
sented in the complaint by the person desiring the writ. No pre
judgment hearing before a judge is ·provi_ded for to determine whether
or not a writ should be issued or not.
B.

Changes and Probable Effects:
(1) A complaint for distress for rent is to be verified;

(2) A distress writ shall be issued by a judge of the court having
jurisdiction of the amount claimed. The effect of the writ is also
described--it shall enjoin the defendant from damaging, disposing of,
secreting, or removing any property liable to distress from the rental
real property after the time of service of-the writ. Violation of the
writ may be punished as contempt of.court.
(3) Upon motion by the defe�dant, the court must provide a hearing
regarding the dissolution of the writ.
II.

FISCAL IMPACT

No fiscal impact on local or state government is anticipated.
III.

COM..MENTS

In Phillips v. Guin, Inc., (1977), the Fla. Supreme Court held
§§ 83.11 and 83.12 unconstitutional. The intent of this bill is to
correct the constitutional deficiencies in the present statute.
"Distress", for anyone who wonders, is defined by Black '_s Law Dictionary
as the taking of personal chattel out of the possession of a wrong-doer
into the custody of the party injured.
It sho�ld be noted that§ 83.11 and 83.12 deal only with nonresidential
tenancies. The remedy of distress for rent with regard to residential
tenancies has been abolished by§ 713.691 (in 1973).
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Mr. Fred Breeze
House Judiciary Committee
House Office Building
Room 210
Tallahassee, Florida 32304

Dear Fred:

Enclosed please find Mr. Henry Trawick 1 s amendments
along ,with a copy of his letter regarding the staff add
itions.
I will be filing the bill as amended and hope that
Senator Hair will do the same.
Sincerely,
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March 3, 1980
The Honorable Helen Gordon Davis
732 Freedom Federal Building
Tampa, Florida 33602
Dear Mrs. Davis:

Thank you for your letter of February 26, 1980. I have much the
same feeling that you do about the staff additions. I do not
think they are necessary. I am returning a copy of the bill that
you sent to me on which I have marked through the lines that I
do not think are necessary in red.
My reasons for marking through the lines in Sections 1 and 2 of the
bill are that they are not necessary. As I understand Fuentes v
Shevin, the original bugaboo in prejudgment seizure, and Phillips v
Guin and Hunt, the Florida case holding former distress procedure
unconstitutional, there must be several items for a valid pre
judgment seizure of property:
1.

The nature, grounds and amount of the plaintiff's
claim must appear from specific facts.

2.

The facts must be verified.

3.

Issuance of process must be reviewed by a judge.

4.

Provision must be made for an early hearing to
determine the propriety of issuing the process and
seizing the property.

·5.

Issues should be limited to the existence of a
security interest by the plaintiff and default by
the defendant.

6.

It may be �elpful if the statute grants damages and
attorney's fees for a wrongful seizure.

Perhaps the easiest way to answer each of these is to refer to
pertinent sections of the bill, using the same numbers as the
foregoing items:
1.

This is covered on page 1, lines 25-29.

The Honorable Helen Gordon Davis
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2.

This is covered by my insertion of "shall be verified
and" in line 25, page 1.

3.

This is covered by page 2, lines 6-8.

4.

This is covered by page 3, lines 17-21.

5.

The authority for the security is not in the bill. It
is in§§ 83.08, 83.09 and 83.10, Florida Statutes. The
default by the defendant is covered on page 1, lines
25-29 in the required contents of the complaint.

6.

This is not an absolute requirement, but the damages
are covered by the bond on page 2, lines 23-29.

Some objection may be made that requiring a hearing before the
return date is not prompt enough. The answer to that is that the
property has not been seized. An unlawful disposition of it is
simply restrained on page 2, lines 8-15. While this may be a
novel approach to a solution of the problem and many conservative
lawyers may not feel comfortable with it, I think it is worth
trying.
The complex and cumbersome replevin procedure
adopted by the Legislature as a result of the
be streamlined to make it effective. This is
be accomplished without doing violence to the
in Fuentes and successor cases.

that was hastily
Fuentes case must
one way that it can
principles laid down

In Section 3 of the bill, the last sentence does not accomplish
what is required under the Guin and Hunt case. The Supreme Court
of Florida said that notice by levying on the property could be
sufficient under certain circumstances. The Court said that those
circumstances did not exist in the Guin and Hunt case. The added
last sentence of Section 3 of the bill ignores what Justice
Sundberg said about the existence of a method of proper service
of process under Chapter 49, Florida Statutes. That statute
still exists and is still available to use. The problem with the
added sentence is that it does not effect any form of notice. It
merely provides for a sworn statement. Unless the notification
provisions of Chapter 49, Florida Statutes, are also followed, the
levy on the property may still not suffice. It is much easier to
follow a procedure that has been constitutionally tested and found

The Honorable Helen Gordon Davis
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acceptable than to embark on a new one concerning service of
process. We have enough new material to deal with under Fuentes.
I have added "on a further order of court" in line 16, page 2,
and "or if the defendant defaults" in line 22 on page 3 for
further clarification. My intent in suggesting this language is
to make it clear that no seizure of _the property will take place
until the court orders the seizure after a hearing on the question
or after the defendant defaults. This should satisfy the most
conservative reader of the Guin and Hunt decision.
My suggestions last year were made about the form of the bill
and had nothing to do with its philosophy. Distress has an
ancient history, but I am not sure that it is justified
philosophically at the present time. I find it difficult to
believe that a landlord's claim for rent due to him is entitled
to security in the property of the tenant when a grocer's bill
for groceries, a doctor's bill for medical services or the debts
due any other businessman are not entitled to the same type of
security. The preference for a landlord is a preference that is
historical and goes back to the time when rent for land was the
single most important obligation of society. In residential
tenancies the landlord is left to his foreclosure procedure. If
I were making the decision, I am not sure that I would give him
even that. One of the areas of law reform that is most needed in
Florida is landlord-tenant law. It is now half personal property
law and half real property law. The mixture has never been very
satisfactory. . The justification for it has long since disappeared
in my opinion. I would not have added this paragraph except for
the last paragraph of your letter. I hope you will not consider
it presumptuous, but I assu.�e you wanted my opinion on philosophy
as well as technicalities.
The Real Property Section of The Florida Bar is proposing a
statute concerning distress. A copy has just been sent to me and
I enclose it. It is an abomination like the present replevin
statute and shows little imagination.
If I can be of any further help, please let me know.

HPT/pjh
Enc. 2

LAW OFFICES

TRAWICK & GRIFFIS, P. A.
LAWYERS PROFESSIONAL BUILDING
2051 MAIN STREET
P. 0. BOX 4019

SARASOTA, FLORIDA 33578

JUDICIARY. Cl'i'_LL

TELEPHONE 813-366-0660

March 4, 1980
Mrs. Sylvia Alberdi
Committee on Judiciary-Civil
111 Senate Office Building
Tallahassee, Florida 32304
Dear Sylvia:

I enclose a copy of my letter to Mr. Gary P. Simon with the
marked up draft of the bill for your information. If I can
be of any help, please let me know.
I
Best regards,

,1x7

Hen�.

HPT/pjh
Enc. 2

\
\

awick, Jr.
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TELEPHONE 813-366-0660

Mr. Gary P. Simon

March 4, 1980

Simon & Simon, P.A.
608 Ainsley Building
14 N.E. First Avenue
Miami, Florida 33132
Dear Mr. Simon:
I have your letter of February 26, 1980, concerning the distress
ior rent proposal. I am returning the copy of the draft you sent
me with suggestions marked in red and this letter contains
additional comments.
I confess that I have little sympathy for the landlord's lien.
It is justified only by history. At the time it developed, rent
was the single most important payment in society. It was essential
to the maintenance of that society. Rent has long since lost that
importance in society relatively speaking. That is not to say that
rent is not important. It is only to say that it is no longer a
major factor in commercial payments. Philosophically, I cannot
justify a lien for a landlord when a grocer, a doctor, a clothier
or a restaurateur have no liens. I am sure each of them considers
the obligations due to him as important as the landlord considers
his rent. They need to eat, clothe themselves and their families
and possibly send their children to college just as the landlord
does.
As you know, distress in residential tenancies has been abolished.
The landlord's lien must now be remedied by foreclosure. That
remedy is currently available to nonresidential landlords. If
bankers and lenders can exist on foreclosures, I see no reason
why landlords cannot.
The procedure followed in Florida's current replevin•statute is
complex, cumbersome, impracticable, expensive and time-consuming.
Representative Helen Gordon Davis has a much more imaginative
idea in a proposal that she introduced last session. It provides
that the distress writ would enjoin the disposal, secretion or
damage to property covered by the landlord's lien from the time
the distress writ is served until the tenant defaults in pleading,
has a motion for dissolution of the writ denied or loses at a hearing

Mr. Gary P. Simon
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at which the judge orders a levy on the property subject to the
writ. This complies with all of the constitutional requirements
of Fuentas v Shevin and Phillips v Guin and Hunt. It is a much
simpler concept and procedure. If we are to have a distress
statute, I much prefer Representative Davis' proposal.

Most of the changes on the enclosure are for obvious grammatical,
clerical or similar reasons. The redundant language in the
replevin statute is unbelievable. Whoever drafted it did not
believe that "the" makes the long descriptive statements concerning
the court, its writs and similar items unnecessary. The drafter
also did not believe in using good law English. He also did not
t�,derstand modern procedure.
I have the following additional comments:

1.

Page 1, line 14. There is no reason to make the
action local. If the articles liable to distraint
are removed, the landlord should be able to follow
them.

2.

It is easier to require a verified complaint and leave
the supporting affidavits to case law. There is ample
authority for supporting affidavits in the absence of
the statute. So much language along this line can.be
deleted as at page 1, lines 18-20.

3.

I seriously question page 1, lines 26-30. I doubt if
a landlord should be placed under this burden. This
was taken from the replevin statute. It is necessary
in replevin and is information easily available to a
plaintiff in replevin. Page 1, line 31, and page 2,
lines 1 and 2, are noc necessary in distress. They are
necessary in replevin because the statute commands it.

4.

Page 2, lines 3-11, are redundant.
covered on page 4, lines 4-13.

5.

I have used a summons instead of the order to show
cause. An order to show cause is merely a notice of
hearing signed by a judge. A summons will do just as
well and accord with existing procedure.

6.

Page 3, lines 26-30, and page 7, lines 13-15, should
require a bond with surety. That is a defined term in
§ 45.01 Florida Statutes.

It is adequately

Mr. Gary P. Simon
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7.

In any of th e events giving rise to issuance of the
distress writ, an order authorizing the sheriff to
ex e cute the writ is unnecessary. The writ should be
issue d. My proc e dure cont e mplates that a summons will
be served on th e defendant giving him the time specified
to re spond. The distre ss writ will not issue until a
finding that it should issue or evidence of waive r of the
right to be heard. This eliminates the order by the
court authorizing levy. The writ issues and it directs
th e levy. Pag e 5, line 8, should also authorize a
waiver of th e right in the l eas e . I have not added this
language.

8.

Pag e 7, line 29. A third person does not interv e ne in
this situation. He may be impleaded or he may make
a third party claim.
'

; 1

I hope you will find the enclosure he lpful
If I:·:- :an be of any
further help, please l e t m e know.
/
/\
Your/ very/

tY•

HPT/pjh
Enc.
cc:

Mr. Harris
Mr. Sherman
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THE FLORIDA SENATE
COMMITTEE ON JUDICIARY-CIVIL
111 Senate Office Building
Tallahassee, Florida 32304
(904) 488-3070

Senator Mattox Hair,
Senator David H. McClain,
Sylvia M.

Chairman
Vice Chairman

Alberdi, Staff Director

January 28, 1980

Henry P. Trawick, Jr., Esquire
Trawick & Griffis, P.A.
Post Office Box 4019
Sarasota, F1orida 33578
Dear Henry:
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Enclosed is a copy of a proposed bill, drafted by the Real Property
Section of The Bar, which substantially revises Florida's nonresidential
distress for rent law.
The bill is in very rough form but it is my understanding that this
draft will be sent to several practitioners, including yourself, for
comments and polishing. Senator Hair would appreciate if, at your
convenience, you could review the bill for comments to this committee.
I appreciate your time and consideration in this matter and look
forward to your comments.
With best regards, I am
Very truly yours,
sovsky, Esquire
GJK: bv
Enclosure

PHILIP D. LEWIS

DAN SCARBOROUGH

JOE BROWN
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February 11, 1980

Mrs. Sylvia Alberdi
Committee on Judiciary - Civil
111 Senate Office Building
Tallahassee, Florida 32304
Dear Sylvia:
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Thank you for sending me the draft on the distress bill. It
is patterned on the present replevin statute and is subject to
all of the problems we have had with that statute.
Last session Mrs. Davis introduced HB 285 and Senator Spicola
introduced SB 667 that solved the problem in a much less cumber
some manner. I do not know what happened to the two bills or
whether there was some substantial objection to their philosophy.
I am enclosing a copy of SB 667 and of my letter of April 16, 1979
to Mrs. Davis making some suggestions about it. I understood
from her that the changes I suggested were put into an amended
form of the bill last year. I do not have a copy as amended.
I will not go into detail on the committee's proposed bill until
I hear from you concerning the bills from last year. I will make
one or two brief comments to show you what I am talking about in
general:
1.

Section 83.11(2)(a) requires a statement of the relation
ship of the parties. Unlike replevin that can be available
in several situations, distress is only available between
a landlord and tenant. Consequently, this is redundant.

2.

Section 83.11(2)(a) is also redundant because the facts
of the obligation must be rent or advances under sub
section (1).

3.

Distress has always been available for property located
on the leased premises. The landlord seldom has a

Mrs. Sylvia Alberdi
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description and the value of the property is immaterial.
In replevin the value of the property is all important
because it sets the jurisdiction of the court.
4.

Section 83.11(2)(e) is not necessary because those
prohibitions apply only to replevin.

5.

Section 83.11(2)(f) and (g) are both redundant. Distress
is not used because of the danger of waste, removal or
transfer. Historically, distress is merely an instrument
for preventing a tenant from disposing of his property.
There is no way to prevent him transferring it to an
innocent purchaser for value in the absence of a notice
of lis pendens because tangible personal property must
be seized by the sheriff to give notice to third persons.

The Davis bill provides a simplier and easier procedure and probably
a more enforceable remedy during the waiting period for a unit.
The possibility of contempt is a very effective remedy.
If the committee decides that the philosophy of the Davis bill
is unsatisfactory, please let me know and I will review the balance
of the proposal you sent to me in detail.
Best

t
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THIS BILL ADDRESSES A 1977 FLORIDA SUPREME COURT CASE WHICH DECLARED
CERTAIN PORTIONS OF FLORIDA'S DISTRESS FOR RENT LAW UNCONSTITUTIONAL
(PHILLIP v. GUIN & HUNT), AS AMOST OF YOU KNOW, DISTRESS FOR RENT IS A
PROCEDURE BY WHICH PERSONAL PROPERTY OF A TENANT IS SEIZED BY THE COURT
TO PROCURE SATISFACTION FOR NON-PAYMENT OF RENT,
THIS BILL WOULD REMEDY CONSTITUTIONALLY DEFICIENT SECTIONS OF THAT
PROCEDURE AS WELL AS MAKE OTHER SUBSTANTIVE CHANGES BY PROVIDING THAT:
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1. A COMPLAINT FOR DISTRESS FOR RENT SHALL BE VERIFIED AND SHALL ALLEGE
THE NAME AND RELATIONSHIP OF THE DEFENDANT TO THE PLAINTIFF AND HOW
THE OBLIGATION FOR RENT AROSE.
2. A DISTRESS WRIT SHALL BE ISSUED BY A JUDGE OF THE COURT WHICH HAS
JURISDICTION OF THE AMOUNT CLAIMED. THE WRIT SHALL ENJOIN THE
DEFENDANT FROM DAMAGING, SECRETING, OR REMOVING ANY PROPERTY FROM
THE RENTED REAL PROPERTY LIABLE TO DISTRESS, A VIOLATION OF THE
WRIT MAY BE PUNISHABLE AS A CONTEMPT OF COURT.
3. THE DEFENDANT MAY MOVE FOR DISSOLUTION OF A WRIT AT ANY TIME, AND
THE COURT SHALL HEAR THE MOTION FOR DISSOLUTION NO LATER THAN THE
DAY ON WHICH THE SHERIFF IS AUTHORIZED TO LEVY ON THE PROPERTY. IF
THE PLAINTIFF PROVES A PRIMA FACIE CASE AT THE HEARING OR IF THE
DEFENDANT DEFAULTS, THE COURT SHALL ORDER THE SHERIFF TO PROCEED

wITH THE LEVY

I

IN ADDITION TO THESE CHANGES, THE LANGUAGE IN s, 83.13 IS CLARIFIED TO
REFLECT THAT IF THE PLAINTIFF SHOWS BY A SWORN STATEMENT THAT THE DEFENDANT
CANNOT BE FOUND WITHIN THE COUNTY, LEVY OF THE WRIT ON THE PROPERTY SUFFICES

-2AS PROPER SERVICE ON THE DEFENDANT,
THE HOUSE BILL� HB 918 IS IN THE SENATE JUDICIARY-CIVIL COMMITTEE AND IS
IDENTICAL TO THE SENATE BILL.

OATE:

June

11, 1980

(final revision)
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3. ----- ----BILL flo, AND SPONSOR:

SUBJECT:

..J�LS�..101 by Judiciary
. Civil Committee and
Senator Hair
(Passed as HB 918)

Distress for Rent

I. SUMMARY:

A. Present Situation:

B.

Distress for rent is a procedure by which personal property of a tenant
is seized by the court to procure satisfaction for non-payment of rent.
Under current provisions of the Florida Statutes, a distress writ may
be issued by a clerk of the court based only on conclusions presented by
the person desiring the writ. Further, no requirement exists that a
hearing be held before the final judgment to determine if probable cause
for the issuance of the writ did actually exist. In 1977, the Florida
Supreme Court held this procedure unconstitutional since a writ may be
issued without an impartial determination of the factual situation by a
judicial officer. (Phillip v. Guin & Hunt. Inc., 344 So. 2d 568)
Effect of Proposed Changes:

This bill would remedy constitutionally deficient sections of the
distress for rent statutes as well as make other substantive changes
by providing that:
l.

A complaint for distress for rent shall be verified and shall allege
the name and relationship of the defendant to the plaintiff and how
the obligation for rent arose.

2. A distress writ shall be issued by a judge of the court which has
jurisdiction of the amount cla·imed. The writ shall enjoin the
defendant from damaging, secreting, or removing any property from
the rented real property liable to distress. A violation of the
writ may be punishable as a contempt of court.

3. The defendant may move for dissolution of a writ at any time, and
the court shall hear the motion for dissolution no later than the
day on which the sheriff is authorized to levy on the property. If
the plaintiff proves a prima facie case at the hearing or if the
defendant defaults, the court shall order the sheriff to proceed
with the levy.

In addition to these changes. the language in s. 83.13 is clarified to
reflect that if the plaintiff shows by a sworn statement that the defend
ant cannot be found within the county, levy of the writ on the property
suffices as proper service on the defendant. Although the Court did not
find this section unconstitutional on its face, the Court did hold that
the interpretation of its provisions, as applied to this specific situa
tion. was unconstitutional.

II. ECONOMIC IMPACT AND FISCAL NOTE: None.

I II.

IV.

COMMENTS:

An identical House bill, HB
by the Legislature.

918,

was substituted for CS/SB

701

and passed

The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.
AMENDMENTS: None.

THE FLORIDA SENATE
COMMITIEE ON JUDICIARY-CIVIL
111 Senate Office Building
Tallahassee, Florida 32304
(904) 488-3070
Senator Mattox Hair, Chairman
Senator David H. McClain, Vice Chairman
Sylvia M. Alberdi, Staff Director

February 20, 1980

The Honorable Helen Gordon Davis
The Florida House of Representatives
732 Freedom Federal Building
Tampa, Florida 33602
Dear Helen:

'

reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE:

R. A. GRAY BUILDING

Tallahassee, FL 32399-0250
Serles

I j'

Carton

I> "l?

I am sorry that I have not contacted you sooner concerning a proposed
distress for rent bill, but sunset 11 legislation has effectively monopolized
most of my time.
11

As you well remember, several bills relating to distress for rent were
introduced during the 1979 Session, including CS/HB 285, the bill you
sponsored, and SB 862, our committee bill. Neither passed. Enclosed is a
preliminary draft incorporating provisions of both bills. The highlighted
portions reflect language taken from our committee bill, with the rest of
the new language coming from CS/HB 285. Although section 4 of the proposed
bill is taken from your bill, our committee substitute had similar language.
I believe the proposed bill addresses all of the concerns of the prior
two bills, and is a viable solution to the problems currently being
experienced in this area. I have also discussed the proposed bill with
Fred Breeze of the House Judiciary Committee_ and he sees no problems with
the bill as drafted.
Senate rules prohibit introducing the bill as a conrnittee bill, but
Senator Hair has decided to sponsor it individually.
here.

For your convenience, major changes proposed by the bill are listed

1. A complaint for distress shall allege the name of the
defendant, the relationship of the parties, and the way
in.which the obligation arose. Additionally, the com
plaint may be supported by an affidavit (83.11);
2. A judge shall issue the distress writ, if supported by
an affidavit sufficient to make a prima facie case, and
the renter shall be prohibited from hiding, taking, or

PH I LIP D. LEWIS

DAN SCARBOROUGH

JOE BROWN

lfH-IN n UICI Tf"\11.J

Honorable Helen Gordon Davis
February 20, 1980
Page 2
damaging any items on the property after the writ is served.
Such action is punishable as contempt of court (83.12);
3.

If the person requesting the writ shows by a sworn statement
that the renter cannot be found within the state, levy on
the writ on the property suffices as proper service on the
defendant. Although the court did not find this section
unconstitutional on its face, the court did hold that the
interpretation of its provisions, as applied to the specific
situation, was unconstitutional (83.13); and

4. The renter may move to dissolve the writ and-is entitled to
a hearing not later than the day on which the sheriff is to
levy on the property in question.
I hope this draft sufficiently covers your concern in this area. If
there are any changes in this draft which you think need to be made, or any
additional sections which should be addressed, please contact me at your
convenience.
With best regards, I am
Very truly yours,
Krasovsky; Esquire
GJK:bv
Enclosure
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GREG KRASOVSKY
JUDICIARY-CIVIL COMMITTEE

January 28, 1980

Marylou:

Enclosed is the preliminary draft, authored by the
Real Property Section of The Bar, of the non-residential
distress for rent law which I mentioned to you last week.

I have reviewed the bill and have some serious
problems with its procedural
aspects. It is, to say
the least, a very 11 slick 11 bill for members of the
legal profession (i.e., a very quick and easy method
of obtaining and levying a writ at the expense of due
process safeguards). The actual drafting of the bill
is also very poor but it is my understanding that the
language will be tightened up a great deal. I have
sent a copy to Henry Trawick for his corrrnents.

My recommendation at this point, therefore, is to
rely on the proposed bill I sent you on January 16th.
That bill addresses the 1977 court decision plus a
little 11 clean-up u . It shouldn't be controversial.

If you would like anything more specific on what I
view as the problem areas with the bill, we can discuss
the provisions over the telephone or I can outline my
concerns in writing. For your information, this draft
was given to House Judiciary over a week ago with hopes
that the corrunittee would introduce it. At this time, .
the House corrunittee has not addressed the issue. The
Bar did not provide me with a copy until I asked for
one.
If you need further information, please contact me
at your convenience.

Apri1 22, 1980
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SUBJECT:
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Distress for Rent
I. SUMMARY:

P.illJllj_

SB 701� by Senator Hair

' .f . .

(see anaZysis for CS)

SEE FINAL REVISION

A. Present Situation:

B.

Distress for rent is a procedure by which personal property of a
tenant is seized by the court to procure satisfaction for non-payment
of rent. Under current provisions of the Florida Statutes, a distress
writ may be issued by a clerk of the court based only on conclusions
presented by the person desiring the writ. Further, no requirement
exists that a hearing be held before the final judgment to determine
if probable cause for the issuance of the writ did actually exist.
In 1977, the Florida Supreme Court held this procedure unconstitu
tional since a writ may be issued without an impartial determination
of the factual situation by a judicial officer. (Phillip v. Guin &
Hunt, Inc., 344 So. 2d 568)
Effect of Proposed Changes:

This bill would remedy constitutionally deficient sections of the
distress for rent statutes as well as make other substantive changes
by providing that:

1. A complaint for distress for rent shall be verified and shall
allege the name and relationship of the defendant to the plaintiff.
A complaint may also be supported by an affidavit which contains
specific facts which are sufficient to make a prima facie showing
of plaintiff's case.
2. A distress writ shall be issued by a judge of the court which has
jurisdiction of the amount claimed. The writ shall enjoin the
defendant from damaging, secreting, or removing any property from
the rented real property liable to distress. A violation of the
writ may be punishable as a contempt of court.

3. The defendant may move for dissolution of a writ at any time, and
the court shall hear the motion for dissolution no later than the
day on which the sheriff is authorized to levy on the property. If
the plaintiff proves a prima facie case at the hearing, the court
shall order the sheriff to proceed with the levy.

In addition to these changes, the language in s. 83.13 is clarified
to reflect that if the plaintiff shows by a sworn statement that the
defendant cannot be found within the state, levy of the writ on the
property suffices as proper service on the defendant. Although the
Court did not find this section unconstitutional on its face, the Court
did hold that the interpretation of its provisions, as applied to this
specific situation, was unconstitutional.

II. ECONOMIC IMPACT AND FISCAL NOTE: None.

III. COMMENTS :

The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.

A substantially similar House Bill, HB 918, has been referred to the House
Judiciary Committee.

IV. AMENDMENTS: None.

DATE: May 9, 1980
SE/IATE ST/\ff ANALYSIS AND ECO:rnMIC IMPACT STflTEMEi/T
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I .. SUMMARY:
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SEE FINAL REVISION

Present Situation:
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Effect of Proposed Changes:

This bill would remedy constitutionally deficient sections of the
dfstress for rent statutes as well as make other substantive changes
by providing that:
1. A complaint for distress for rent shall be verified and shall allege
the name and relationship of the defendant to the plaintiff and how
the obligation for rent arose.
2. A distress writ shall be issued by a judge of the court which has
jurisdiction of the amount claimed. The writ shall enjoin the
defendant from damaging, secreting, or removing any property from
the rented real property liable to distress. A violation of the
writ may be punishable as a contempt of court.

In addition to these changes, the language in s. 83.13 is clarified to
reflect that if the plaintiff shows by a sworn statement that the defend
ant cannot be found within the county, levy of the writ on the property
suffices as proper service on the defendant. Although the Court did not
find this section unconstitutional on its face, the Court did hold that
the interpretation of its provisions, as applied to this specific situa
tion, was unconstitutional.

II.

ECONOMIC IMPACT AND FISCAL NOTE: None.

II I. . COMMENTS:

,The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.
An identical House Bill, HB 918, has been referred to the House Judiciary
Committee, and passed by the Subcommittee on Consumer, Probate and Family
Law.

IV. AMENDMENTS: None.

G
A.
1a11ass
::r!

se le&

Distress for rent is a procedure by which personal property of a tenant
is seized by the court to procure satisfaction for non-payment of rent.
Under current provisions of the Florida Statutes, a distress writ may
be issued by a clerk of the court based only on conclusions presented by
the person desiring the writ. Further, no requirement exists that a
hearing be held before the final judgment to determine if probable cause
for the issuance of the writ did actually exist. In 1977, the Florida
Supreme Court held this procedure unconstitutional since a writ may be
issued without an impartial determination of the factual situation by a
judicial officer. (Phillip v. Guin & Hunt, Inc., 344 So. 2d 568)

3. The defendant may move for dissolution of a writ at any time, and
the court shall hear the motion for dissolution no later than the
day on which the sheriff is authorized to levy on the property. If
the plaintiff proves a prima facie case at the hearing or if the
defendant defaults, the court shall order the sheriff to proceed
with the levy.
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LANDLORD AND TENANT

Ch. 83

any person leasing or rerenting any land'or,house
fails to pay the rent at the time it becomes du�, the
lessor may immediately thereafter enterlffid .take
possession of the property so leased or rented.

83.10 Landlord's lien for advances.-Land
lords shall have a lien on the crop grown on rented
land for advances made in money or other things of
value, whether made directly by them or at their
Hlstory.-11. 5, Nov. 21, 1828; RS 1750; GS 2226; RGS8534; CGL 5398; s. 34,
instance and requested by · another person, or for
ch. 67-254.
which they have assumed a legal responsibility, at or
83.06 Right to demand double rent upon re before the time at which such advances were made,
for the sustenance or well�being of the tenant or his
fusal to deliver possession.- ',
family, or for preparing the ground-for-cultivation,
(1) When any tenant refuses to give up posses- ·
or for cultivating, gathering, saving, handling or pre
sion ofthe premises at the end ofhis lease, the land paring
the crop for market. They shall have a lien
lord, his agent, attorney or legal representatives, also upon
each and every article advanced, and upon
may demand of such tenant double the monthly all property purchased with money advanced, or ob
rent, and may recover the same at the expiration of tained, by barter or exchange for any articles ad
every month, or in the same proportion for a longer vanced,
the aggregate va,lue or price of all the
or shorter time by distress, in the manner pointed propertyfor
or articles so advanced. The liens upon the
out hereinafter.
crop shall be ofequal dignity with liens for rent, and
(2) All contracts for rent, verbal or in writing, upon the articles advanced shall be paramount to all
shall bear interest from the time the rent becomes other liens.
due, any law, usage or custom to the contrary not
History.-s. 2, ch. 3247, 1879; RS1763; GS 2239; RGS 3558; CGL5422; s. 34,
ch. 67-254.
withstanding.
History.-ss. 4, 6, Nov. 21, 1828; RS 1759; GS 2235; RGS 3554; CGL 5418;
s. 34, ch. 67-254.

83.07 Action for use and occupation.-Any
landlord, his heirs, executors, administrators.or as
signs may recover reasonable damages for any
house, lands, tenements, or hereditaments held or
occupied by any person by his permission in an ac
tion on the case for the use and occupation of the
lands, tenements, or hereditaments when they are
not held, occupied by or under agreement or demise
by deed; and ifon trial ofany action, any demise or
agreement (not being by deed) whereby a certain
rent was reserved is given in evidence, the plaintiff
shall not be dismissed but may make use thereof as
an evidence ofthe quantum ofdamages to be recov
ered.
History.-s. 7, Nov. 21, 1828; RS 1760; GS 2236; RGS 3555; CGL5419; s. 34,
ch. 67-254.

83.08 Landlord's lien for rent.-Every person
to whom rent may be due, his heirs, executors, ad
ministrators or assigns, shall have a lien for such
rent upon the property found upon or off the prem
ises leased or rented, and in the possession of any
person, as follows:
(1) Upon agricultural products raised on the land
leased or rented for the current year. This lien shall
be superior to all other liens, though of older date.
(2) Upon all other property of the lessee or his
sublessee or assigns, usually kept on the premises.
This lien shall be superior to any lien acquired subse
quent to the bringing ofthe property on the premises
leased.
(3) Upon all other pro�rty of the defendant.
This lien shall date from the levy of the distress
warrant hereinafter provided.
History.-ss. l, 9, 10, ch. 3131, 1879; RS 1761; GS 2237; RGS3556; CGL5420;
s. 34, ch. 67-254.

83.09 Exemptions from liens for rent.-No
property of any tenant or lessee shall be exempt
from distress and sale for rent, except beds, bed
clothes and wearing apparel.

History.-s 6, Feb. 14, 1835; RS 1762; GS 2238; RGS 3557, CGL 5421; s. 34,
ch 67-254

83.i"l Distress for rent; complaint.-Any per
son to whom any rent or money for advances is due,
his agent or attorney, may file an action in the court
in the county where the land lies having jurisdiction
of the amount claimed. The complaint shall allege
the amount or quality and value of the rent due for
such land, or the advances; and whether payable in
money, cotton, or other agricultural product or
thing.

History.-s. 2, ch. 3131, 1879; RS 1764; GS 2240; RGS 3559;CGL5423; s. 34,
ch. 67-254.

83.12 Distress for rent; form of �rit.-On fil
ing the complaint, the clerk shall issue a distress
writ commanding the sheriff to levy on property lia·
ble to be dfstrained for rent or advances,·and to col
lect the amount claimed, or the value thereof, and to
summon defendant to answer the complaint. Before
the writ issues, plaintiff, his agent or attorney, shall
file a bond with surety to be approved by the clerk
payable to defendant in at least double the sum de- ._
manded, or if property, in double the value of the ,
property sought to be levied on, conditioned t_o P�Y ;,
all costs and damages which defendant sustams in
consequence of plaintiffs improperly suing out the
distress.
History.-s. 2, ch. 3131, 1879; RS 1765; GS 2241, s. 10, ch. 7838, 1919; RGS
3560; CGL 5424; s. 34, ch. 67-254.

83.13 Distress for rent; levy of writ.-The of.
ficer shall execute the writ by service on defendant
and by levy on property distrainable for rent or a�
vances, iffound in his jurisdiction. Ifthe property 1i
not so found but is in another jurisdiction, he shal
deliver the writ to the proper officer in the other
jurisdiction and the other officer shall exe�ute �the ::
writ by levying on said property and delivering 1� to /
the officer ofthe court in which the action is pending _
to be disposed of according to law unless he is or· :
dered by the court from which the writ emana�� to
hold t�e property and dispose of it in his jurisd1ctJ�: ,:
according to law. If defendant cannot be found,:!,., .
levy on the property suffices as service on him-.. :� .
L5424;s. ','.
History.-s. 3, ch 3721, 1887; RS 1765; GS 2241; RGS 3560; CG
ch. 67-254
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. 83.14 Distress for rent; replevy of distrained
property.-The property distrained may be re
stored to the defendant at any time on his giving
·bond with surety to the officer levying such writ to
. be approved by such officer payable to plaintiff in
double the value of the property levied on, such val
ue to be fixed by said officer and conditioned for the
forthcoming of the property restored to abide the
final order of the court. It may be also restored to
defendant on his giving bond with surety to be ap
proved b y the officer making the levy conditioned to
pay the plaintiff the amount or value of the rental
or advances which may be adjudicated to be payable
to plaintiff. Judgment may be entered against �he
surety on such bonds and in the manner and with
like effect as provided in s. 76.31.
. History.-s. 3, ch. 3131, 1879; RS 1766; s.·1, ch. 4408, 1895; RGS3561; CGL
5425; s. 34, ch. 67-254
83.15 Distress for rent; claims by third per
sons.-Any third person claiming any property so
distrained may interpose and prosecute his claim for
it in the same manner as is provided in similar cases
of claim to property levied on under execution.
.. History.-s. 7, ch. 3131, 1879; RS 1770; GS2246; RGS3565; CGL 5429; s. 34,
ch. 67-254.

83.18 Distress for rent; trial; verdict; judg
ment.-Ifthe verdict or the finding qfthe coµrt is for
plaintiff, judgment shall be rendered against defend
ant for the amount or value of the rental or ad
vances, including interest and costs, and against the
'.surety on defendant's bond as provided for in s.
83.14, ifthe property has been restored to defendant,
and execution shall issue. If the verdict or the find
ing of the court is for defendant, the· ac�ion shall be
dismissed· and defendant shall ·have judgment and
execution against plaintiff for 'costs.
'History.-RS 1768; s. 3, ch. 4408, 1895; GS2244; RGS3563; CGL5427; s. 14,
· ch. 63-669_; s. 34, ch. 67-254.
...83.19 Distress for r ent; sale of property dis-

Ch. 83

thing, the off�er shall settle with the plaintiff at the
value of the rental at the time it became due.
History.-ss. 5, 6, ch. 3131, 1879; RS 1769; GS 2245; RGS 3564; CGL 5428;
s. 34, ch. 67-254.
83.20 Causes for removal of tenants.-Any
tenant or lessee at will or sufferance, or for part of
the year, or for one or more years, of any houses,
lands or tenements, and the assigns, under tenants
or legal representatives ofsuch tenant or lessee, may
be removed from the premises in the manner hereinafter provided in the following cases:
(1) Where such person holds over and continues
in the possession of the demised premises, or any
part thereof, after the expiration ofhis time, without
the permission of his landlord.
(2) Where such person holds over without per
mission as aforesaid, after any default in the pay
ment ofrent pursuant to thJ agreement under which
the premises are held, and 3 days' notice in writing,
requiring the payment of the rent or the possession
of the premises, has been served by the person enti
tled to the rent on the person owing the same. The
se:r:vice of the notice shall be by delivery of a true
copy thereof, or if the tenant be absent from his last
, or usual place of.residence, by leaving a copy thereof
at such place.
History.-11. 1, ch. 3248, 1881; RS 1751; GS 2227; RGS3535; CGL5399; s. 34,
ch. 67-254; s. 20, ch. 77-104.
83.21 Removal oftenant.-The landlord, his at
torney or agent, applying for the removal of any
tenant, shall file a complaint.stating the facts which
authorize the removal of the tenant, and describing
the premises in the proper court ofthe county where
the prem ises are situated and is entitled to the sum
ma,ry procedure provided in s. 51.011.
History.-s. ·2, ch. 3248, 1881; RS 1752;· GS 2228;·RGS 3536; CGL 5400; s. 1,
ch. 61-318; s. 34, ch. 67-264.
83.22 Removal of tenant; s e;rvice.-If the de
fondant cannot be found in the-county in which the
action is pending and either he h� no usual place of
abode in the county or there is no person of his fami
ly above 15 years of age _at his usual place of abode
in the county, the sheriffshall serve the summons by
attaching it to some part of the premises involved in
the proceedings .
Hlstory.-11. 2, ch. 3248, 1881; RS 1753; as 2229; RGS3537; CGL 5401; s. 1,
ch. 22731, 1945; •· 34, ch. 67·254-

trained.(1) Ifthe judgment 1s for plaintiff and the property in whole or in part has not been replevied, it, or
the part not restored to defendant, shall be sold and
the proceeds applied on the.payment of the execution. If the rental or any part_ofit is due in agricul. _tural pro<!ucts ?,Ild the property distrained, ·or any
part of it, is of a similar kind to that claimed in the
.
,.
?0mplaint, the property up t? a, quan#ty b� ad83.23i
Removal
of
tenant;
judgm�nt.-If
the
· Jupged_ of by the_ o_fficer holdmg the_ execution (�ot
issues
are
found
for
plaintiff,
judgment
shall
be
en
..
e:r�
eedmg.that claime�), may_ b� dehv.e�e.d to plaintered that he recover possession of the premises but
.. tiff as a payment on h1S exec�t1on a� h1s_req.uest:
'f they be' found for defendant, judgment shall be
, (2) �en any P:Operty levied on �-s?ld, it sha l
� -�ntered' dismissing the action.
.. �
advertised two trmes, the ijrst, adyertisement be"-Hlstory.-11. 8, ch. 6463, 1913; RGS 3549; CGL 5413; s. 34, ch. 67.254.
. lllg at least 10 days before the sale. All property so '·-Note.-Fonner a. 83.34.
: levied on inay be sold on the l!:!ased premises or at the
- �ourthouse door.
83.241 Removal oftenant; process...,..After en, · - .,. ..
(3) Before the sale if defendant appeals and ob- · try of judgment in favor of plaintiff the clerk shall
.' , tains supersedeas and pays all costs accrued up to issue a .writ to the sheriff. describing the premises
, the time that the supersedeas becomes operative, the and commanding him to put plaintiff in possession.
. Property shall be restoi;-ed to him and there shall be However, in the case of the removal of any mobile
· no sale.
. home tenant or the mobile honie of any tenant for
· . (4) In case.any property is sold to satisfy ·any rent the reason of holding ov�r after.the expiration of the
Payable in cotton or other agricultural product or tenant's time, the-writ of possession shall not issue·
. 301
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DATE:

January 17, 1980

RE:

Distress for Rent Proposal

Y

Attached is a copy of the bill Bill Wiley brought by which
was drafted by the Landlord-Tenant Section of· The Florida
Bar.

208 House Office Building, Tallahauee, Florida 32304 (904) .SS-1663

l
2

A bill to be entitled
An act relating to distress for rent;

3

[ continue appropriate title]

4
5
6

Be it Enacted by the Legislature of the State of Florida:

7
8
9

Section l.·
to read:

Section 83.11, Florida Statutes, is amended
.
\

10

(Substantial rewording of section.

11

Florida Statutes, for present text.)

12

83.11

13

(1)

See section 83.11,

Distress for rent; complaint.-Any person for whom rent or money for advances is

14

due, his agent or attorney, may file an action in the court

15

in the county where the land lies having jurisdiction· of the

16

amount claimed.

17

(2)

To obtain a writ of distress prior to final judgment.

18

the plaintiff shall first file with the Clerk of the Court a

19

ve.rified complaint or a complaint with affidavits attached

20

thereto, which recite and show the following information:

21

(a)

The relationship of the parties,

22

(b)

The facts of the obligation out of which the claim

23
24
25
26

for distress arises,
(c)

The amount or value of the rent du!= for the leased

premises, or for advances, and the medill!ll of pap.ent therefor,
(d)

A description of the property sought to be dis

27

trained that is sufficient to make possible its identification

28

and a statement, to the best knowledge, information, and

29

belief of the plaintiff of the value of such property and its

30

location,

31

(e)

�
�IH"LeJc� to be disat b�-+
t e propertysdught

A stateme
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1

trained has not been taken for a tax, assessment, or fine

2

pursuant to law,
(f)

3

4

Allegations that the property sought to be dis-:.

trained is in danger of.·destruction, concealment, waste, removal
from the leased property, or transfer to an innocent purchaser
during the pendency of the action, if such is the case �

ever, such allegations are. not a prerequisite for obtaining a\\_i

..:rit) , and
/
(g) Any and all other allegations and information

\

..cf! {

} � (;!

Of' �( ,: •

cessary to make a prima facie showing that the plaintiff
complied with the requirements of this statute.
Sections 83. __ , 83. __ , 83. __ , 83.

Section 2.
83.

, Florida Statutes, are created to read:

, and 83.

83. __ Distress for rent; writ;�o show c�-

(1) The court without delay shall examine the
ot.
�affidavits, if any, filed, and if on the basis of the
complaint

/ko- affidavits,
D�

.

.

�

\

,.,,.,. f}J

if any, or the�howing of

the plaintitf in.support of it, the court finds that the

/
:J-�--

defendant has .waived in accordance with �d,a-SJ:a,t11t.eaSect
..4,
J.@n- .83. __ his right to be notified and heard, the court
shall promptly issue a writ of distress and an order authorizing the sheriff to execute on the writ.
(2)

vits, if any, or on further
25
26
27
28
29
30
31

r

If, after ex_amination of the complaint
howing of the

affida-

laintiff in sup art

of i,,t.,. demanding the issuance of a prejudgment writ of distress
the court finds the defendant has not waived his right to a
prejudgment distress hearing in accordance with
s. 83.

, then the court shall .f.o�-1!-hw-:rrlt' issue a

writ of distress and an order to show cause why the property
sought to be distrained

should not be distrained.

The order

to show cause shall:
2

)' •

C

ING,

Words underli re d are ·additions, words in

Z·

1

2

\r \ 3

f

}J

(a)

Fix the date and time for hearing on the order.

However, the date for the hearing shall not be set sooner than
five (5) days nor more than ten �JjJ) days after the service of

K•

"'
J.
o�
'fV
../
'Jd
'S.
�
·
�he order__:
-;f,.
t>
,,
_
)�
(b) Direct the time within which service of the order
and the complaint shall be made on the defendant.

8

(c)

Fix the manner in which service of the �it and the

'e'fder shall be made on the defendant.

The 0rder shall direct
\
9 . that personal service shall be made on the defendant if such .-� 1

,,�·

10

event the officer serving the

serve ._;rriefendant within the ·t;; me
��::::=::==�--as the defendant cannot be found

11

12
13

within this State, that the officer shall post the (Jrder, to-·

15

to the leased property where the property sought to be dis-

14

gether with the summons and/rit of 9istress, on an entrance

16

trained is located.

18

order was served.

20

ponsive affidavits on his behalf with the court, and may appe

17
19

The officer's return

the officer was unable to locate the defendant and how- t
(d)

State that the defendant has the right to file res-

21

personally or by way of an attorney and pres�nt testimony on

23

finding of the court_pursuant to

22

his behalf at the time of the hearing, or that he may, upon a
s.

83.

24

that the plaintiff is entitled to the issuance of an order

26

of the claims of the parties, file with the court a written

25
27

authorizing execution on the writ pending final adjudication

undertaking or bond executed by a surety approved by the court

in an amount equal to twice the value of the rental or advance·s

I I '7:> e.r--1 ,,.."'-r. e::-o II

which may be adjudicated to be payable to the plaintiff to stay
an order authorizing the sheriff to execute on the writ.
(e)

State that if the defendant fails to appear he shall
3
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1

be deemed to have waived his right to a hearing and that in

2

such case the court may order execution on the writ by the

3

sheriff.

4

(3 )

5
r 6

If, on the basis of the complaint� affidavits,

.

if any, or the further showing of the plaintiff in support of
it, the court finds that the property sought to be distrained

7

is in

8

from its location, or tr�nsfer to an innocent purchaser durirg
the pendency of the action, the court shall enter an order

9

dange_r of destruction, concealment, waste, removal

either personally or causing

10

preventing the defendant,

11

through another, from effecting any disposition of the prop

12

erty sought to be distrained.

13

along with the iJ1-:tit and (qder to show cause.

14

)

(4)

Such order shall be served
,k

��
.h•

-�� , ... >..,.,

fP_

C,

-v• �i'�

The plaintiff must post bond in the amount of twice

15

the value of the property sought to be distrained or twice

16

the amount of the rentals and advances which may be adjudicated

17

to be payable to the plaintiff, whichever is lesser �s det

18

ermined by the court, as security for the payment of damages

19

the defen�ant may sustain when the Writ �r is ob

20

tained wrongfully.

21

83.

22

(1)

Distress for rent; order to show cause, hearing.If, after serving a show cause if)r�er and �it of

Distress, the cour�that the defendant has waived his
right to be heard on that order in accordance with

25

s.83.

, it shall dispense with the hearing

26

on the show cause order and promptly issue an order author

27

izing the sheriff to execute on the writ.

28

(2)

If the court finds that the defendant has not wai ve·d

29

his right to be heard on the order to show cause in accordance

30

with

31

s.83. __, the court shall at the

hearing on the order to show cause consider the affidavits,

4
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1

if any, and othe

2

make a determina�r the plaintiff has proven with

reasonable probability

3

4

This determi�
tion shall be based on a finding as to the probable validity

of the underlying claim_ against the defendant.

6

7

If the court

S

determines that the plaintiff has made,the necessary showing,

it shall issue an order authorizing the sheriff to execute or
the writ. However, the order shall be stayed pending final. > '

8

9

adjudication of the claims of the parties if the defendant

10

files with the court a written undertaking or bond executed

11

12
- 1
3

by a surety approved by the court in accordance with

14

83.

15

s.

83.

Distress for rent; order to show cause; waiver.-

The right to be heard provided in

/

8

19

and 83.

ss.

83.

is waived if the defendant engages in any conduct

that clearly shows that he wants to forego his right ·to be

heard on that order.

The defendant's failure to appear at

the hearing scheduled in the order to show cause presumptivel

20

constitutes conduct that clearly shows that he wants to forego

22

to the plaintiff or the court issuing the order to show cause

21
23
24

�-::&· -

p

that the final judgment in the under

lying action will be rendered in his favor.

5

�1

� ade by the parties appearing and

27

28
29

30

31

his right to be so heard.

If the defendant sends or delivers

a writing signed by the defendant or the defendant's attorney,

indicating inElangua_Vhat the defendant does not want to

be heard on the show cause order, the defendant shall be pre-

sumed to have waived his right to be heard.

For this purpose,

a writing containing the following language_, is sufficient:

"I, (name of the defendant), am aware that I have the right

and opportunity to be heard on a show cause order that has

been served upon me concerning the right of plaintiff to

I
)!
�

obtain an order for executi n on the writ of distress authOr:
CODING:
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l
2
3
4

izing the appropriate officer of the court to distrain (de

scribe property) from my possession prior to final judgment

against me."
83.

5
6
7
8
9
10
11
12
13
14
15
16
17
18

Distress for rent;

writ; collection on

writ. -- •.

A writ of distress shall issue only upon the signing

()1

by a judge of a court h�ving jurisdiction of the amount claime
Such

writ shall command the sheriff to levy on property liable

to be distrained for rent or advances pending further order of
court to execute on said
his jurisdiction.
(2)

writ, if such property is found in ,.• 1

A prejudgment execution on a

writ of distress shall

issue only upon the signed order of a judge of a court having
jurisdiction of the amount claimed.

Such order shall command

the sheriff to levy on property liable to be distrained for

reE advan� if found in ·his jurisdiction and to· execute

the amount claimed, or the value thereof.

If the property is

not so found but is in another jurisdiction, he shall-return

the order to the plaintiff

who may then deliver the order to

the prope� officer in the other jurisdiction and the officer
shall execute on the

writ by levying on said property and

delivering it to the officer of the court in

is pending to be so disposed of according to

he is ordered by the court from

which the

which the action
law, unless

writ and order issue

to hold the property and dispose of it in his.jurisdiction
26
27
28

29
30

31

according to la .w
83.

buildings • - -

·
writ of distres·s, if the property
·
1.
w 1 ng
or any part thereof is secreted or concealed in any d e
In executing on the

house or other building or enclosure,

'

1
the officer shall p7
-

ically demand.delivery ther of and if it is not delivered by
:
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1

1
2
3
4
5
6
7
8
9

10
1,1.
12
13
14
15
16
17
18

19
20
21
22

23
24
25
26
27
28
29
30
31

r

f

::: :� :::::: :
n
s

0

0

:

distraint according

e

::c:::::ep r

so

f

n, :::e: :

&rd

/�;¢}' i

icer

a

uc

a

:: ��a:: ::k:

; and the defendant

shall be liable for any and all damage occas ioned by such fore-

ible entry; and if necessary, the officer shall take to his
assistance the power of the countx.
Distress for rent; disposition of property

83.
distrained.-(1)

The officer executing on a writ shall deliver the
'\

'

property to plaintiff after the lapse of three (3) days from
the time the property was taken, unless within the th+ee (3)
days the defendant gives bond as provided bel�.
(2)

The property distrained, may be restored to the

defendant at any time prior to a sheriff's sale thereof, by
filing with the court a written undertaking or bond executed
by a surety approved by the court in an amount equal to double
the value of the property distrained, such value to be fixed
by the court, and conditioned on the forthcoming of the propert
being restored to abide the final order of the court.
(3)

The property distrained may also be restored to

defendant on his giving bond with surety to be approved by the
court conditioned to pay th·e plaintiff the amount or value of
the rent or a:dvance·s which may be adjudicated to be payable to
the plaintiff.

Judgment may be entered against the surety on

such bond and in the manner and with .like effect as provided
in s. 76. 31.
Section 3.

Section 83.15, Florida Statutes, is amended

to read;
83.15

Distress for rent; claims by third persons.--

Any third person claiming any property so distrained may
iR�e�pese intervene and prosecute his claim for it in the same
7

I
,ii!I •
__ .

�

.1
2

manner as is provided in similar cases of claim to property
levied on under execution.
Section 4.

3
4

19, Florida Statutes, are hereby repealed.
Section 5.

5
6

Sections 83.12, 83.13, 83.14, 83.18 and 83.

This act shall take effect upon becoming a

law.

7
8
9

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28
29
30
31
8

Personal

and Surnmons and Writ

shall be made on the defendant if such ser�ice is possible or,
in the event the serving officer is unable personally to serve
�defendant, since the defendant cannot be found within
this State, then the o fficer shall post the Complaint and
Summons and Writ on an entrance to the leased property where
the property sought to be distrained is located.

The officer's

return shall state whether the officer was unable to locate
the defendant and how the order was served.

If defendant

cannot be found in this State, such posting shall suffice
as service on defendant.

I •

"INSERT B"

..

·,.,)t:�i,

In levying on the writ of distress, if the property or any

part thereof is secreted or concealed in any dwelling, house
other building or ·'encl�sure, the officer shall publicl�·i,'

.·,·'":·�·-,::;'.demand delivery thereof and if it is not delivered by the

t
:-i�
�t.{: ·
. -, _..- .· :-; ·\:\· defene.ant
,.

f •·

i:;

or some other person, the officer shall cause such

house, building or e�closure to be broken open and shall levy
thereon, and the· defei:ida,_nt shall be liable for any and all

damage occasione·q: by:·suc!l forcible entry; and if necessary,

the officer s�all iak� t6 �is assistance the power of the courity.
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·,'Robert L. Shevin,Atty. Gen.,and Richard
L:· Wilson,· Michael M. Corin and Jeanne
Dawes Schwartz, Asst. Attys. Gen., for petiti�mer, cross�respondent..
·. ·--� ;: ;; ,·-Michael J. Minerva, Asst. Public Defend
responden(:icross-petitioner: · - er,_:for
..
-��'1•,:t ·•,...:.::
· PER CURIAM. _.',.·,:· The Petition fo� Writ of c·erti���i re�
fl�cted· probabl_e· }urisdiction in. this· Court.
We issued the writ and have heard argu
nieiit· of the·· parties.... After hearing �rgu-.
.
-�f the
menfa:nd ··upon further'_consideration
.
matter,\ve have'determined that the Court
is without jurisdiction. . Therefore, the ·writ .
mu.st be and is hereby discharged, �nci the
Petition for Writ of Certiorari is dismissed.
It is S(! ordered. . .
-:- :·
,,
. - ,•.' .
,::!, J.:�'-;•ll•�- l'"\�•• �:;,

.,

·.--,�

• •·••-j'

.

. OVERTON,_ C. J., and ADKINS, BOYD,
SUNDBERG; HATCHETT and ROB�RTS
(Retired), ?J., concur.
.
ENGLAND, J., dissents.

J., which held that statutes were unconsti.;.
tutional, and landlords appealed. The Su
preme Court, Sundberg, J., held that stat
utes which did ·not provide right to hearing·
promptly after issuance of writ nor even
before property was levied upon and which
did not provide· for ··issuance · of writ by
judicial officer rather than clerk of court or,.
in lieu thereof, b;/ clerk who makes inde
pendent factual determination that statute
had been complied . ?!'.ith were unconstitu
tional; and that distress for rent statute
was unconstitutional as applied by county ·
court because tenant did not receive service
of process upon its person when it could be
found within state; but that statute provid
ing alternative to personal service was con', ·.
stitutional on its face:
: Affirmed and remanded.
I. Constitutional Law (l::::;>278(1)
Deprivation of any significant property
interest will come under constitutional scru
tiny. U.S.C.A.Const. Amend. 14.
2. Constitutional Law es=278(1)
Due process safeguards will vest any
time there is deprivation of any significant
property interest. U.S.C.A.Const. Amend.
14.

Harrop B. PHILLIPS and Anor R.
Phillips, d/b/a A & H Industrial
Park, Appellants,
v.
GUIN & HUNT, INC., Appellee.
No. 49358.
Supreme Court of Florida.
March 31, 1977.

3. Constitutional Law es=312
Landlord and Tenant <S=264

Sections of _Florida distress for rent
statutes which did not provide right to
hearing promptly after issuance of writ nor
even before property would be levied upon
and which did not provide for issuance ·of
writ by judicial officer rather than a clerk
of court or, in lieu thereof, by a clerk who
makes an independent factual determina
tion that the statute has· been complied
with, are unconstitutional in that they fail
to comport with contemporary concepts of
due process. West's F.S.A. §§ 83.11, 83.12,
83.14-83.19; U.S.C.A.Const. Amends. 5, 14.

Landlords filed distress for rent claim
along with affidavit in support of the claim
and posted distress bond for twice value of
property sought to be levied upon. After
writ was issued, and tenant's motions to 4. Landlord and Tenant �264
Where Florida distress for rent statute
stay eKecution and to set aside default were
denied, tenant appealed to the Circuit was applied so that tenant did not receive
Court, Orange County, Frederick Pfeiffer, service of process upon its person when it

-. PHILLIPS v., GUIN & HUNT, INC.

Fla.·

Cite as, Fla., 344 So.2d 568

569,

purpose.. West's F.S.A. § .83.13; U.S.C.�.
Const. Amends. 5, 14.
·
11. LandlOEd and Tenant <t=:>270(3) •
5. Constitutional Law.·ct.:::>309(1)
Umler distress for rent statute provici-·.
The right to be heard has little value if ing for constructive service by levy upon .
one· is not informed that a matter is pend property when defendant may not be ·round
ing; due process requires that interested within state to effect personal service of
. parties be apprised of pendency of an ac the writ, necessity of filing an, affidavit is
tion through a procedure reasonably calcu still �iable. West's F.S.A. § 83.13; U.S.C.A.
lat.1d to convey the ·required information. Con.st. Amends. 5, 14.. . , .. -. _
U.S.C.A.Const. Amend. 14.
··
·, • · 12. Eminent Domain <8= lSS(l)" ; : , ·-·-' ·
·
· ' •..:
· .
6. Landlord · and Tenant �270(7)· ,
is ·required either before -the
.
.
_ ,Vi;ider �lorida d1stre�s �or rent· �tatute . a ·A hearing
t king of property or promptly thereafter
.
.:
which provides for _service by· postmg on·
··:.:· :_, -. . --· ·.----:
·
·
·
5
nds
14
t
C
A
·
·
·
·
ons
·
m
·
·
·
e
S
C'A
•
property
·
if
· the· defendant can_not be found,, u·: ., . :·.. _. .._ . ' .- : , _.1_· , . .·'
constructive service is authorized only when 13.- Landlord and Tenant <t=:>270(15). · -: ,.
the_ defendant, through diligent search and --.·. It is coristitutionally impe�ative that a '.
inquiry, cannot be found within State of writ in a distress for rent action issue o_nly:
Florida and phrase "if the defendant cannot after an impartial factual determination is
be found" would not be construed to mean made concerning existence of essential ele
found within the county where the property' ments necessary for issuance of the· writ;;
is located. _'W:st's F.�.A: § 83_. l�.
' · consequently, writ must be issued by judi�.
cial officer based upon a prima facie show-.
7. Constitutional Law ct=48(1)
Courts will construe a statute, if at all ing rather than pro forma by the clerk of
the court, unless the initial pleading is made·
possible, to uphold
its· constitutionality.
·
·
under oath to a clerk who makes an inde-·
8. Co�stitutioital Law' ct=309(1) . .
pendent factual determination that the re_Where landlords knew location of ten- quirements of the statute have been com-.
ant's business, due process clearly dictated plied with as oniy then can individual hav�'
personal service upon _tenant in distress for his use and enjoyment of property protect�
rent .ac_tion. West's F.S.A. § 83.13; U.S.C. ed. from arbitrary encroachment... West's
_
·
A.Const. Amends. 5,__ 14.
F.S.A. § 83.13;. U.S.C.A.Const. Am_ends,·s,
14.- '., ,: . , - ·
9. Process <S=70
- ... ;.,:'. : . , . ,
;_ · ,:· ..
· Legisl�ture may constitµtionally_ autho____
· ,,. rize alternative procedures for giving notice
Byro� R. Ca�ter, O�lando, fo;·��p�lla�;�
where personal seryice : is impossible, and
.
constitutionality of legis�ature's methodolo�
_',Jani��
M��ro�
Jefi�/R., Jo�tz:�,
gy will depend on �hether it_ is reasonably_ Young,' Turnbull' & Linscott; O�lando, 'for,
calcu1ated to give notice of the_ pending ap_pell_ee_ _·_ : .._· .. : ".::·. ·.; ' ;; . ._.... .� '.,.. . -.,·- _ ··• .
. , : _ �.-,:-,.,:_.'.,.·. .,._.,-.·, .__ -.'_ _.· • . · _,
action.
.
,·
.
.
10. Landlord and Tenant �264'
This cause is before us 'to review an order
.. '. Statute· .,providing · alter�ative proce
dure for giving' notice in distress· for rent of the· Orange County Circuit Court·_in
actions where personal service is impossible which that court acting in its appellate·ca
was constitutional in that alternate proce pacity passed on the constitutional.validity:
dure of levy on property was more than of Chapter 83, Florida Stattites.1 :_Jurisdic�
likely to guarantee actual notice and was tion vests in this Court pursuant to: Article
1
reasonably calculated to achieve intended v;
. . Section 3(b)(l); Florida Constitution.
.
could be found within the State.of Florida,
statute was unconstitutionally applied.
West's F.S.A. § 83·18·· ·

i

l. It is not clear that the circuit court "initially
and directly [passed] on the validity of a state

a�<i

' '
.
statut�" within the purview of A�t'. v·. ·§ 3(b)(l),
in that the issue of the constitutional validity of

570

Fla:.

344 SOUTHERN REPORTER,- 2d SERIES

Appellants/landlords· filed a- distress for

rent cJaim. under· Section 83.11, Florida
Statutes (1�75), _along with an affidavit in

support of_ the- �!aim. ·_ Th�y · posted a- dis-·
tress bond· 'for twi�e· the' value· of the -prop
erty sought to be levied \1pon. - In accord:
ance -�ith Sectioiw83.12 and 83.13, Flcir\da
Statutes, a deputy clerk of Orange County,'·
Florida,: issued· a· distr�ss writ without ii.
judicial order. · The Orange County Sher�·
iff's Department then executed the writ by.
posting a· copy on the door of. the premises
which . , appellee, a_ . Florida. - corporation,
.
. T_he: ·property was.
leased.from . appellants:
used to store ·materials and.was infrequent�'
·
·ly visited by appellee. Appellee was not'
personally 'served with any of the afore
mentioned papers although appellants knew
its principal place of business was in Pensa
cola, Florida.· When · appellee failed to an
swer the 'complaint within 20 days after
posting of · the writ, default was entered,
and a writ of execution·was issued. Subse
quently,· appellee's motions to stay execu
tion and to set aside default were denied, as
was its motion
rehearing. - Appellee
then appealed the entry of the final judg
ment and. the denial of post-judgment mo
tions to the Orange County Circuit Court.
That court reversed the trial court's· deci
sion and held that Sections 83.08, 83.02, and
83.11-.19, Florida Statutes, were unconsti
tutional, relying on the United States Su
preme Court decision in North Georgia Fin
ishing, Inc. v. Di-Chem, Inc., 419 U.S. 601,
95 S.Ct. 719, 4� L.Ed.2d 751 (1975).
We ·are-·now �sked'\:o consider whether
that court· erred in declaring sections of
Chapter 83 unconstitutional as· violative of
the due process clause in the United States
Constitution. In light of recent judicial
treatment regarding prejudgment proce
dures, we find that the circuit court was
correct in ruling that Sections 83.11, 83.12,
and 83.14-.19, Florida Statutes, failed to
pass constitutional muster. However, we
find Section 83.13 constitutional on its face

for

Ch. sa. Fla.Stat., was raised by appellee on
motion ·for rehearing in the county court.
However, if the county court did, in fact, initial
ly pass upon the constitutional validity of the

though unconstitutional as applied in the
�ourt below! .

. American society relies on judicial ma-·

chinery for an orderly and. 11ystematic. set-.
tlement of disputes.. Individual rights and
duties must be determined in such an objec-,

tive manner, or their resolution would pro
duce a�archy, riot, and Darwinian survivai.
.
Recognizing such possibilities,
the framers
of the Constitution cloaked the · document.
with notions of due-prQcess. Without this
guarantee of due process to safegua_rd indi_-·
vidual rights, the state's omniscient power
to resolve conflict would be unbridled.
Only through a guarded due process clause,
whose meaning is· continually . refined to
satisfy contemporary needs, could._ w e aspire
t? a society which is both ordered and just:'
From its' early history, the American Judi
cial system recognized_ that before property
rights can be affected by judicial powers,
the own.er· of · those rights is entitled to be
heard. Rees - v. Watertown, 86 U.S. (19
Wall.) 107, 22 L.Ed. 72 (1874); Ray v. Nor
seworthy, 90 U.S. (23 Wall.) 128, 23 L.Ed.
116 (1875); . Windsor v. McVeigh, 93 U.S. (3
Otto) 274, 23 L.Ed. 914 (1876}; Central of
Georgia R.R. v. Wright, 207 _ U.S. 127, 28
S.Ct. 47, 52 L.Ed. 134 (1907). "Common
justice requires that no man shall be con
demned in his person or property without
notice and an opportunity to make a de
fense." Baldwin v. Hale, 68 U.S. (1 Wall.)
233, 17 L.Ed. 531 (1864).
Although this principle was embodied in
our early case law, the courts later upheld
-the interests of creditors who· demanded
quick and effective remedies. With defer
ence toward these interests, the United
States · Supreme Court frequently upheld
prejudgment statutes. Coffin Bros. v. Ben
nett, 277 U.S. 29, 48 S.C_t. 422, 72 L.Ed. 768
(1928); Ownbey v. Morgan, 256 U.S. 94, 41
S.Ct. 433, 65 L.Ed. 837 (1921).
As the American economy continued to
expand and depend on a massive and com
plicated system of credit, the courts began
statute in question, appeal would lie in this
Court from the ruling of that court, so we deem
the jurisdictional issue to be moot.
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to reevaluate the rights and duties of inter-· (2} prompt• action_ must be imperatiye; . (3)
ested parti�s. In Sniadach v. Family· Fi the state ·must.strictly control its exercise:
nance Corp., 395 U.S. 337, 89 S.Ct._ 1820,.23 of legitimate fore�.· The Court noted that
L.Ed.2d 349 {1969}, the court ·studied the such circumstances were highly unusual.
constitutionality of a Wisconsin statute that Fuentes, supra, at' 90, 92 S.Ct. 1983;
provided for prejudgment garnishment of ·
wages. Garnishment under the Wisconsin .
[1] The lesson of· Fuentes is clear.- ·A
law involved: (a} ·a request by the garnish deprivation of any significant property in- ·
or's attorney; (b} made to a court clerk; (c) terest will come under constitutional scruti-·
resulting in a summons being issued; (d) ny. The . Fuentes. case is not limited to·
which the· garnishor's attorney served on . replevin, but its rationale encompasses ariy ·
the garnishee; and (e) which required no . procedure which allows for a deviation from
tice to be given to the debtor within _10 the constitutional requirements . of the ··due·.
dayS: The debtor could unfreeze garnished process notion. The Court left to. subs�
wages by posting bond. Wis.Stat. § 267.01 q�ent cases the task qf clarifying the ine�
et seq. (1957). The court held·the Wiscon chanics for the hear_ing' mandated. ·.. _'·
.
. .. . .
sin ; statute unconstitutional because· it
In Mitchell v. W. T. Grant Co., 416. U.S.·
failed ·to provide for notice' and hearing
prior to the· taking. The court, however, 600, 94 S.Ct. 1895, 40 L.Ed.2d 406 (1974),-·
specifically limited its holding to the gar and North Georgia Finishing, Inc. v, I)i-..
nishment of wages. Sniadach, supra, at Chem, Inc., supra, the Court elucidated_ the
hearing requirement. ':.The Supreme Court,
340; 89 S.Ct. 1820:
in Mitchell, upheld the constitutionality of.
This limitation was shortlived because Louisiana's sequestration procedure. Bal
Fuentes v. Shevin, 407 U.S. 67, 92 S.Ct. · ancing the debtor's interest in the seque�-.
1983, 32 L.Ed.2d 556 (1972}, was forthcom tered goods with• the creditor's interest in
ing. The Fuentes Courf'stated un�quivo protecting his security,_ the opinion conclud-"
cally that an opportunity· for a hearing is
ed that the procedure constitutionally pro
required prior to the taking of any property
tects both. . The Court found that a prOP.er
right. Florida and Pennsylvania laws per
balancing occurs when (1} a judge is s
. atis
mitting replevin upon ex parte application
fied that the writ should issue, (2) the party
to a· court clerk and filing of bond for
seeking to invoke state action posts ·a bon_d
double the value of the property to be
to guarantee. the inte;ests of the creditor,°
seized we;�-, invalidated. The defendant
and (3) with.out undue delay, there is a full
could post his own security bond for double
hearing· as to the 'right of possession. : The
the· value within three days of the writ's
Court determine_ d that. an ·opportunity for 'a
execution· and thereby regain possession of
h·earing· need not ·precede any actual depri
the property. If he failed to follow such
procedure, the property was transferred to vation of property, distinguishing Sniadach
·
the party seeking the writ. · The defendant as . dealing with a specialized type of proper�
was not entitled to challenge the issuance ty 'and applying 'to cases where th¢' creditor
of the writ: Denouncing both statutes for had no prior interest in the property.., •.
In North Georgia F[nishing, Inc._· v. Difailing to balance- the competing int�rests
Chem,
Inc., supra, the Supreme Court ap
of the partie·s, the Court announced the
plied
Mitchell
in -striking down Georgia's
broad rule that, except in extraordinary
situations, a defendant must have notice garnishment statute as applied to commer
cial accounts . . _The Opinion reite_rated the
and opportunity for a hearing before he
.
may be deprived of any significant property Mitchell factors: · the need for a judge; alle
interest. Fuentes allowed postponement of gation of specific facts; the requirement of
the required notice and hearing under these an immediate hearing. to dissol_ve a \vrit;
conditions: (1) the deprivation must be di and a prompt hearing on the merits, though
rectly necessary to secure. c1 n important not necessarily a 'pre-deprivation hearing'.
governmental or general p•iblic interest; Nor.th Georgia Fi�ishing, supra, 419. U.S.- at
.
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2;;•iOther 'courts . have. shown discomfort with,
. i{:•p�ejudgment statutes'. ,'A _l.Jnited States District'
·,.;.Court·in the Middle District of- Florida/in the
''.".case·: �f.. MacQueen '.ti•.':'Lambert; 348 F.Supp.
;l\:13�4 · (M.D.• Fla.1972), held unconstitutional a,
. · i->fFiorida statute which pennitted the landlord to
... ·;;summarily 'disposses,s .th� ·tenant· and ·assert . 1

·

.

'

a

\. · i lien against· the tenant's property: for. nonpay-.•
f.:'merit' of :rent ·without ,notice. ; §§ 713.67-.69,
·
.
;,; Fla.Stat:.' A ·federal court·,j�,. Pen nsylvania;
.;,h�cent1i'r�u�·d · that·· state's;; dist��ss for, �ent'
·
· , : 'sfatute-�unconstitutional because· it•: failed . to"
· 1:.satisfy,·notions- of· due 'process.,J,·Tha't�statute•

_:.,.�was similar to Florida's .. ,ln Hall v. Garson, 468

;::F.2d,'815 __(5th �ir._ 19n)·;·thf Fifth. �frcu,i� '? e�
:
_
•·1c1ared unconst1tut1onal· a Texas · statute g1vmg
• ,: the landlord a lien on personal goods·of tenants
Land authorizing the landlord to enforce a lien
,:. by preemptory seizure of property:· ·The stat�
.:·ute violated due· process ins.afar as it denied the•
·.:/i:ight to. be heard pri�r to chattels b�ing taken .
...··.·.•;·... ... ,;.:,, ..,.,. ,. •""'
.�:,from.their possessor
.
.
... '/ Iii Adams v. Joseph f.' Sans on·· 1nvestmerit.
·-·_;-<::o.;376 F.Supp. 61 (Nev.1974), a landlord lien
: '·. s'tatute of Nevada was declared to be unconsti-'
,.·itutional on due process grounds insofar· as it
· fails ·to allow for a hearing prior to the seizure
•
;,'?f,';>n�•s ·p ersonal
. . p:operty<: .., .:-� .
:
provides
as
follows:
3. · § 83.12,
Fla.Stat.,
.. .
.
. •�F'••vis tre;s for rent;. form :of writ.-On filingthe complaint, the clerk· shall issue a .distress

�.;> .; ., . :

J

' writ cominandlng the ·sheriff to levy on proper:·:
ty liable to be. distrained for. ,-ent or advances,and to collect the amount claimed, or the.value,
'thereof,' arid to ·sumincin 'ciefendarit to answer.
the complaint'. · Before the· writ .issues, plaintifC
.
chis agent' or attorney, ·shau ·me a . bond.-with·,
. surety to· be approved by the clerk payable .to:
defendant in at least d. ouble the sum demanded,..,
the pro�:
.if property, in_ d�ub(e. the
. r�tue
_- erty sought to be levied on, ·conditioned to pay'
:all costs a·nd damages. which defendant' sus.:'
·tains . in '.consequence ·of plaintiffs improperly.
.
· . suirig ouf the distress}! .. ,.;·)1'·• .�.;. -. --.':...
- «f .-.0-·u

'oi-

· . . ·. .

·of

· . - .. :r·�::-�:1'.....' \ · ..

· • .A

..

· - ·�-;.- :'t t-=:•

4:• § 83._13, �la.�tat:; provides as follows:·::::f'/:1
.. , :"Distress for rent;. levy of writ.-The officer'
_ shall execute the. writ by service on defendant.
. and by levy on property distrainable for rent. or·,
.
··advances, if found in his.)urisdiction·. If the·
: property is not so found but is in another juris-'.
·:diction, he shall.deliver the writ to the proper•
�fficer in the oth�r jurisdiction and the other
. officer shall execute the writ by levying on said
· property and delivering it to the office� q( the
court in which• the action is · pending to be
disposed' ot· according to Jaw unless he is cir-:
dered by the court from . which the writ emanat-·
ed to hold the property and dispose of it in his
� ju,risdiction according 't� law. ·. lf · defendant .
cannot be found. the levy on the property suf'.; ..
fices as service on him.".- '. .
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Unique 'C:aterer/v:'Rudy's Fa.rm Co., supra,
we found Chapt�r �76 constitutionally defi-·
cie:rit b'ec¥-�se· it _mg_ilot require an i�medi
ate post-seizure hearing. Rather, it simply
kept'· the court 'open at anytime ·to hear
motioni(-for -.dissolution' . · Unique Caterers,
supra/338' So.2d at -1071: Under Chapter
83; Florida·Statutes, even this safeguard is
,·,·:,' .-....
not· available.·. - ·--.·. ·: _- _•• _.
·_··'liaj ;_- Fih�1J;; it ·c�n�-t,itutiona1i'Y imper
ative that writ issue only after an•impar
t,ial factual de�rmination is made conce,r_n-·
iM the eXistwce pf the es;umtial !illeuumis·
n�ceimro ;(Qr, issyance of the writ. Conse
quently, a writ must be issued by a judicial
officer"based upon a prima facie showing
rather than pro forma by the clerk of court;
unless the initial pleading is made under
oath to a clerk who makes an independent
factual determination that the require
ments of the statute have been complied
with.7 • Only theri can the individual have
his_ use and enjoyment of property protect
ed from arbitrary encroachment. Under
Section 83.12, Florida Statutes,8 the distress
writ is issued by the. clerk based upon an
unverified complaint without the necessity
of ·a preliminary factual determination as to
the· validity of the _claim.9
For the reasons stated herein, the judg
me'nt of the circuit court declaring Sections
83.n; 83.12 and 83.14-.19, Florida Statutes,
unconstitutional is af'.firmed. We find no
constitutional violation in Sections
,::.
-.09, Florida Stat.utes1 whi.w..,.me.tel� cce
�-lil!Jl,,..at)d W!:; find Se�tion .�.13, sts
her.eirL�QTI§.k...ll�l.l�tittJ.tigna} [;nlus

@-Dplied to the fwpe1lee
· in· ·this··case. The.
°
cause is• remanded to the· trial court· for
disposition in accordance with the decision
of-. this Court.

7•. In Shadwick v. City of Tampa, 407 U.S. 345,
92 S.Ct. 2119, 32 L.Ed.2d 783 (1972), a city
charter provision authorized municipal court
clerks to issue arrest warrants for breach of
municipal ordinances. The United States Su
preme Court held this provision to comport
with the requirements of the Fourth Amend
ment that warrants be issued by a neutral and
detached magistrate who must be capable of
• det�rmining whether probable cause exists for
issuance of the warrant. The clerks were qual
ified to make this determination because they
worked within the judicial branch under the
supervision of municipal court judges. If a
clerk can make an initial determination as to
probable cause in a criminal proceeding, it is
certainly constitutionally permissible for him to

make an initial determination regarding the is
suance of a distress writ.

<

a·

i�

It is so ordered.

OVERTON;--C.:_ J., ·.-ADKINS, BOYD,
ENGLAND, HATCHETT and DREW·
·
(RETIRED},.JJ.� concur:'.· ... · ·

WiJiard D. ALBRI'ITON, etc., Appellant,
v.

GENERAL PORTLAND CEMENT
CO., etc., Appellee.
No. 49938:

Supreme Court of Florida.
March 31, 1977.
Bankrupt filed petition to discharge a
judgment obtained by creditor prior to
bankruptcy and properly filed so as to con
stitute a lien on real property. The County
Court, Hillsborough County, Henry 0. Wil
son, J., denied the petition · and declared
applicable statute unconstitutional, and·
bankrupt appealed. The Supreme Court,
England, J., held that statute concerning

8. _See note 3, supra.
9. In the instant cause, appellants filed an affi0
davit in support of their claim. The statute is
nevertheless deficient on its face in that it
makes no provision for a·sworn statement be
fore the issuance of a distress writ. We note
that an affidavit was an express requirement of
the statute's predec!!ssor. In amending the
statute in 1967 to read in its present form, the
Legislature eliminated the necessity of an affi
davit. After 1967: Ch. 67-254, § 34, Laws of
Florida. In its place, they substituted only the
requirement of an unverified complaint.
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A bill to be entitled
2

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes; providing for the

r 4

5
6

filing of an affidavit in support of an action
for a distress writ; amending s. 83.12, Florida
Statutes; providing that a judge of any

7

competent court may issue a distress writ if

8

such affidavit is filed; providing that a clerk

9

of that court may issue such writ under certain

10

.circumstances; creating s. 83.135, Florida

11

Statutes; providing for an immediate hearing on

12

motion of the defendant; providing an effective

13

date.

14
15 Be It Enacted by the Legislature of the State of Florida:
16
17

Section 1.

Section 83.11, Florida Statutes, is amended

18 to read:

19

83.11

Distress for rent; complaint and affidavit.--Any

W person to whom any rent or money for advances is due, his

2l

agent or attorney, may file an action in the court in the

22 county where the land lies having jurisdiction of the amount
23 claimed.

The complaint shall allege the amount or quality and

24 value of the rent due for such land, or the advances, and

25 whether payable in money, � eotten,-or-otber agricultural
26 product.L or other thing of value; and may be supported by an
27

affidavit which contains specific facts which are sufficient

� to make a prima facie showing of plaintiff's case.
29

Section 2.

Section 83.12, Florida Statutes, is amended

30 to read:
31
1
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83.12

Distress for rent; form of writ.--If a complaint

2 is supported by an affidavit sufficient to make a prima facie
3 showing of the plaintiff's case, a distress writ shall be

, 4 issued by a judge of the court which has jurisdiction of the
5

amount cla imed.

In the absence of such an affidavit, a

6 distress writ shall be issued by a clerk of that court

7 provided that the initial pleading was made under oath to the
8 clerk, and provided that the clerk then made an independent

9 factual determination to insure that the requ irements for the

10 writ have been satisfied.

The 9n-£±:l::i:ng-the-eomp:l:a:i:nt:,-the

11 e:l:et'k-!!!ha:l::l:-±ss1:2e-a-d:i:::st:t"e::st:1 writ shall command eom111and-.i:ng the
12 sheriff to levy on property liable to be distrained for rent
13 or advances, and to collect the amount claimed, or the value
14 thereof, and to summon defendant to answer the complaint.
15 Before the writ issues, plaintiff, his agent or attorney,
16 s hall file a bond with surety to be approved by the clerk
17 payable to defendant in at least double the sum demanded, or
18 if property, in double the value of the property sought to be
19 levied on, conditioned to pay all costs and damages which
20 defendant sustains in consequence of plaintiff's improperly
21 suing out the distress.
22

n

Section 3.

Section 83.135, Florida Statutes, is

created to read:
83.135

24

Distress for rent; dissolution of writ.--The

25 defendant, by motion, may obtain the dissolution of a distress
26 writ unless the plaintiff proves the grounds upon which the
27 writ was issued and a reasonable probability that the final
�

judgment in the underlying action will be rendered in his

29

favor.

30

hearing.

31

The court shall set down such motion for an immediate
This motion shall be in lieu of the provisions of s.

83.14.
2
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Section 4.

This act shall take effect October 1, 1978.

2
3
l

4
5

6
7
8
9

*****************************************
SENATE SUMMARY

Provides that any person seeking a distress writ may
support his complaint with an affidavit containing
specific facts sufficient to make a prima facie showing
of that person's case. Provides that a distress writ
shall be issued by a judge of a competent court if such
an affidavit supports the complaint, or by the clerk of
that court if the initial pleading was made under oath to
the clerk and the clerk made an independent determination
of the facts. Provides that defendant may move for
dissolution and that such motion shall be heard
immediately.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27
28
29
30
31
3
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DATE:

COMMITTEE ACTION:

May 9, 1978

At:iAJ.X.U

STAFF DIRECTOR

2,

1, Krasovsky �
2, _____ ------

SENATE
STAFF ANALYSIS AND ECONOMIC STATEMENT

3, _____ ------

3. ----------AMEND, OR

JUDICIARY-CIVIL COMMITTEE

No. AND SPONSOR:
SB 1280
Judiciary-Civil Corrmittee

CS

ATTACHED ___

SUBJECT:

BILL

REFERENCES:

AV-"";_5_-_10_-7_8__
1, _F-'

Distress for Rent

1. Judiciary-Civil

I. SUMMARY:

This bill, relating to distress for rent, provides that;

(1) A complaint for distress for rent may be supported by an affidavit which
contains specific facts which are sufficient to make a prima facie showing
of plaintiff's case (83.11);

(2) In lieu of such affidavit, a writ shall be issued by a clerk of the court
provided that the initial pleading was made under oath to the clerk, and
provided that the clerk then made an independent factual determination to
insure that the requirements for the writ have been satisfied (83.12); and

II.

(3) An immediate post-seizure hearing is required at which time the writ shall
dissolve unless the plaintiff proves the grounds upon which the writ was
issued and a reasonable probability that the final judgment will be
rendered in his favor.

PURPOSE:

A. Present Situation:

Under current provisions relating to distress for rent, a writ may be issued
by a clerk of the court based on conclusions presented by the individual
desiring the writ. No hearing before final judgment is provided to determine
probable cause for the issuance of the writ.

B. Effect on Present Situation:

The effect of this bill would be to conform constitutionally deficient
sections of the distress for rent statutes to a recent Florida Supreme
Court Opinion in Phillips v. Guin & Hunt Inc.

III. ECONOMIC CONSIDERATIONS:

A. Economic Impact on the Public: YES

NO

X

B. Economic Impact on State or Local Government: YES

NO

IV. COMMENTS:

X

The cost of post-seizure hearings should be defrayed by savings resulting from
early determination of some cases at the post-seizure hearing.
There is no House companion to SB 1280.
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2

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes; providing for the

4

filing of an affidavit in support of an action

5

for a distress writ; amending s. 83.12, Florida

6

Statutes; providing that a judge of any

7

competent court may issue a distress writ if

8

such affidavit is filed; providing that a clerk

9
10
11

circumstances; providing for the content of the
writ; creating s. 83.135, Florida Statutes;

12
13

time on motion of the defendant; providing an

"'

14

effective date.
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of that court may issue such writ under certain

"'"'
....

0 ,u"'

reproduced by
FLORIDA STATE ARCHIV
ES
DEPARTMENT OF STATE
R. A. GRAY BUILDING
Tallahassee, FL 32399
$erles
Carton4

providing for an immediate hearing by a certain
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"' 16 Be It Enacted by the Legislature of the State of Florida:
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17
18

Section 1.

Section 83.11, Florida Statutes, is amended

19 to read:
20

83.11

Distress for rent; complaint and affidavit.--Any

21 person to whom any rent or money for advances is due, his
22 agent or attorney, may file an action in the court in the
23 county where the land lies having jurisdiction of the amount
2 4 claimed.

The complaint shall allege the amount or quality and

25 value of the rent due for such land, or the advances, and

-

26 whether payable in money, an eeeeeA7-ef-e�kef agricultural
'.

27 product� or other thing of value; and may be supported by an
28

affidavit which contains specific facts which are sufficient

� to make· a prima facie showing of plaintiff's case •
30

Section 2.

31 to read:

Section 83.12, Florida Statutes, is amended
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257-58A-l2-8
83.12

Distress for rent; form of writ.--If a complaint

2.2/11

2 is supported by an affidavit sufficient to make a prima facie
3 showing of the plaintiff's case, a distress writ shall be

2.2/12

4 issued by a judge of the court which has jurisdiction of the
In the absence of such an affidavit, a

5 amount claimed.

,,

2.2/13

,•

distress writ shall be issued by a clerk of that court
7 provided that the initial J2leading was made under oath to the
8

clerk, and prov1.ded that the clerk then made an independent
1

tb i�sur� t��t �he r�qu{;�ments for the

9 factual det�rmina�io�

lO writ have been satisfied�

The 8A-fi±¼R,-efle-eemplaiRe 7 -�Ae

2.2/14
l: lus

ll ele�*-sAall-isstte-a-eisefess writ shall enjoin the defendant
·;.

''

'

\2 from removing from the rented premises any property liable to
,

,

i

l

,�

�

,

,

,

l'

'

3.0/2

13 be distrained for rent or advances, from the time of service
'

• I

•,

,''

: . '

14 of said writ until either the sheriff shall levy on said

3.0/3.

15 property or said distress writ shall have been revoked,
16 whichever may occur first, and shall summon the defendant to
17 answer the complaint.

3.0/4

)

.,�. :·
3.0/5 :'..: ,►

Further, said writ shall command

18 eemmaRe4R� the sheriff to collect the amount claimed, or the

3.0/8

19 value thereof, and to levy on said property liable to be

3. 0/10

� distrained for rent or advances upon the 10th day following

3.0/lll

�' r

'

':

•

'

<

•

,,

f

•,

'

I �' ;,:

'

I

'

"

21 service of said writ upon the defendant7-aAe-�e-ee:Hee�-�he
.

:

•

:

,

,

I •

,

>

:.

�

,

•

<f

,

\ ,'

I

•

-

I

3.0/12.

22 amettA�-elaimee7-ef-�ae-valtte-�hefee!7-aAe-�e-sttmmeA-ee£eAeaRt
23 �e-aRswef-�ae-eemp¼aiA�.

'

Before the writ issues, plaintiff,

3.0/14

..

24 his agent or attorney, shall file a bond with surety to be
.

.

.

3.0/15

25 approved by the clerk payable to defendant in at least double

3.0/16

� the sum demanded, or if pio�erty, in d�uble the value of the

3.0/17

' . .

' '

" . ! ,... �

.

V property sought to be levied on, conditioned to pay all costs
'

: .

..

.

,..., ,,

� and ·damages �hich defe�dant'�usiains in con�equence of

3.0/18

29 plai�tiff' s improperly suing out the .distress.

3.0/19 \ . )

30

Section 3.

•,· .

,·..:

'

Section 83.135, Florida Statutes, is

31 created to read:
2
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3.0/19

'\1 ·'�

257-SSA-12-8
83.135

Distress for rent; dissolution of writ.--The

2 defendant, by motion, may obtain the dissolution of :a diitress

3.0/2
3.0/2

3 writ unless the plaintiff proves the grounds upon which the
4 writ was issued and a reasonable probability that the final

3.0/2

5 judgment in the underlying action will be rendered in his
6 favor.

The court shall set down such motion for an immediate

3.0/2

7 hearing not later than the day upon which the sheriff has been
8 commanded by the writ to levy on property liable to be

3.0/2

9 distrained for rent or advances.

This motion shall be in lieu

3.0/2

This act shall take effect October 1, 1979.

3.0/2

10 of the provisions of s. 83.14.
11

Section 4.

12
13
14
15
16

*****************************************

17

HOUSE SUMMARY

18

Provides that any person seeking a distress writ may
support his complaint with an affidavit containing
specific facts sufficient to make a prima facie showing
of that person's case. Provides that a distress writ
shall be issued by a judge of a competent court if such
an affidavit supports the complaint, or by the clerk of
that court if the initial pleading was made under oath to
the clerk and the clerk made an independent determination
of the facts� Provides the specific content of such a
writ. Provides that defendant may move for dissolution
and that such motion shall be heard immediately.

19
20
21
22
23
24
25

26
27
28
29
30
31
3
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Proposed Committee Substitute for HB 285
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2
3
•

A bill to be entitled

4

An act relating to distress for rent; amending

5

s. 83.11, Florida Statutes; providing for the

6

filing of an affidavit in support of an action
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for a distress writ; amending s. 83.12, Florida
8

Statutes; providing that a judge of any

9

competent court may issue a distress writ if

10

such affidavit is filed; providing for the

11

content of the writ; creating s. 83.135, Florida

12

Statutes, providing for an immediate hearing on

13

motion of the defendant; providing an effective

14

date.

15
16

Be It Enacted by the Legislature of the State of Florida:

17
18
19
20

Section 1.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint.--Any person to

21

whom any rent or money for advances is due, his agent or

22

attorney, may file an action in the court in the county where

23

the land lies having jurisdiction of the amount claimed.

24

complaint shall allege the name and relationship of the

25

defendant to the plaintiff, how the obligation for rent arose

26

and the amount or quality and value of the rent due for such

27

land, or the advances, and whether payable in money,�

28

eetten,-er-etner agricultural productL or other thing of value;

29
30
31

and may be verified or supported by an affidavit.

i.:·i

The

Section 2.
2

to read:
83.12

3
r

Section 83.12, Florida Statutes, is amended

Distress for rent; form of writ.--If the

4

complaint is verified or supported by affidavit, a distress

5

writ shall be issued by the judge.

6

defendant from damaging, disposing of, secreting or removing

7

any property liable to distress from the rented real property

8

after the time of

9

levies on the property or the writ is vacated or the court

The writ shall enjoin the

service of the writ uhtil the sheriff

10

otherwise orders and shall summon the defendant to answer the

11

complaint.

12

punished as a contempt of court.

13

move for dissolution of the writ as provided in s. 83.135, the

14

sheriff shall levy on the property liable to distress forthwith

15

after the time for answering the complaint has expired.: 9ft

16

£±i±ftg-the-eem�ia±ft� 7-the-eierk-shaii-±sstte-a-d±stress-wr±t

20

aRswer-the-eem�±a±n�T

21

agent or attorney, shall file a bond with surety to be approved

22

by the clerk payable to defendant in at least double the sum

23

demanded, or if property, in double the value of the property

24

sought to be levied on, conditioned to pay all costs and damage

25

which defendant sustains in consequence of plaintiff's

26

improperly suing out the distress.

A violation of the command of the writ may be

Section 3.
28

If the defendant does not

Before the writ issues, plaintiff, his

Section 83.135, Florida Statutes, is

created to read:
83.135

Distress for rent; dissolution of writ.--The

30

defendant may move for dissolution of a distress writ at any

3l

time.

The court shall hear the motion not later than the day

on which the sheriff is authorized under the writ to levy on
2 property liable under distress.

If the plaintiff proves a

3 prima facie case, the court shall order the sheriff to proceed
4 with the levy.
5

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

186-223-5-9
l:btc

A bill to be entitled
An act relating to distress for rent; amending

2

s. 83.11, Florida Statutes, providing for the

@@,[p'.L[

filing of an affidavit in support of an action

Tallahassee. FL

/1

32399f 250

Carton

Statutes, providing that a judge shall issue a
4-

.

9

1.5/1

for a distress writ; amending s. 83.12, Florida

reproduced by 5
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1.5

I

distress writ if such affidavit is filed;

·1.5/2

providing for the content of the writ; creating
s. 83.135, Florida Statutes, providing for a

1.5/3

10

hearing on motion of the defendant with respect

1.5/4

11

to dissolution of a distress writ; providing an

12

effective date.

13
14

l:enc

Be It Enacted by the Legislature of the State of Florida:

15
16
17
18

Section 1.

Section 83.11, Florida Statutes, is amended

1.5/5

to read:
83.11

Distress for rent; complaint.--Any person to

2.2

19

whom any rent, or money for advances is ,due, his agent or

20

attorney, may file an action in the court in the county where

2.2/1

21

the land lies having jurisdiction of the amount claimed.

2.2/3

22

complaint shall allege the name and relationship of the

23

defendant to the plaintiff, how the obligation for rent arose

24

and the amount or quality and value of the rent due for such

2.2/5

25

land, or the advances, and whether payable in money, afi-ee��efi

2.2/6

26

ef-etAef agricultural productL or� thing of value; and

l:lus

27
28
29
30
31

The

2.2/4

may be verified or supported by affidavit.
Section 2.

Section 83.12, Florida Statutes, is amended

2.2/8

to read:
83,12

Distress for rent; form of writ.--If the

complaint is verified or supported by affidavit, a distress
1
CODING: Words in��� type ore deletions from existing law; words underlined are additions.

3.2

186-223-5-9
writ shall be issued by the judge.

The writ shall enjoin the

3.2/2

2

defendant from damaging, disposing of, secreting or removing

3

any property liable to distress from the rented real property

4

after the time of service of the writ until the sheriff levies

5

on the property or the writ is vacated or the court otherwise

6

orders and shall summon the defendant to answer the complaint.

7

A violation of the command of the writ may be punished as a

·3.2/5

8

contempt of court.

3.2/6

9

dissolution of the writ as provided in s. 83.135, the sheriff

10

shall levy on the property liable to distress forthwith after

11

the time for answering the complaint has expired. 8R-£4¼4Rg

12

�ae-eemp¼a4R�7 -�Ae-e±e�*-saa±¼-4ss�e-e-a4s��ess-wf4�

3.2/8

16

eRswef-�Ae-eemp±a4R�7

3.2/13

17

agent or attorney, shall file a bond with surety to be

3.2/14

18

approved by the clerk payable to defendant in at least double

3.2/15

19

the sum demanded, or if pr·operty, in double the value of the

3.2/16

20

property sought to be levied on, conditioned to pay all costs

21

and damages which defendant sustains in consequence of

3.2/17

22

plaintiff's improperly suing out the distress.

3.2/18

23
U

Section 3.

If the defendant does not move for

Before the writ issues, plaintiff, his

3.2/3
3.2/4

3.2/7

Section 8 3.135, Florida Statutes, is

3.2/18

Distress for rent; dissolution of writ.--The

3.2/19

created to read:

25

83.135

�

defendant may move for dissolution of a distress writ at any

27

time.

28

on which the sheriff is authorized under the writ to levy on

29

property liable under distress.

30

prima facie case, the court shall order the sheriff to proceed

31

with the levy.

The court shall hear the motion not later than the day
If the plaintiff proves a

2
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3.2/20
3.2/22

186-223-5-9
Section 4.

This act shall take effect October 1, 1979.

2
3
4
5
6

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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186-223-5-9

1

*****************************************

l:hbs

2

HOUSE SUMMARY

l:hbs

3

Provides that a complaint with respect to distress for
rent may be verified or supported by affidavit. Provides
that a distress writ shall be issued if such an affidavit
supports the complaint. Provides for the content of the
writ. Provides that the defendant may move for
dissolution and that such motion shall be heard no later
than the day on which the sheriff is authorized under the
writ to levy on property liable under distress.

3.2/27
3.2/28

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

4
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OTHER COMM.REFERENCE None /�

SPONSOR(S) Representative Davis
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SUBJECT:

STAFF DI�� b M::; H,! Glick

Distress for rent
---------------

April 10, 1979

Summary

FLORIDA STATE ARCHIV
ES

DEPARTMENT OF STATE

R. A. GRAY BUILDING /
Tallahassee,, FL 32399�SO

Serles

Present Situation:

@Jfp !ist�ni�n

/'7

Carta�, -�
/

2-

'I

///

Present sections 83.11 and 83.12, relatinq to distr�ss for rent, pro
vide that a writ may be issued by a clerk of the e�urt based upon con
clusions presented in the complaint· of the indivia"ual desiring the writ.
No hearing before final judgment is provided to/determine probable
cause for the issuance of the writ.
Probable Effect of Proposed Change:
HB 285 amends s � 83.11 to prov·ide that a Jomplaint for distress for
rent may·be supported by an affidavit· which contains specific facts
which are sufficient to make a prima fa6ie showing· of the plaintiff's
case.
/
HB 285 amends s. 83�12 to provide tlat-a distress- writ shall be issued
by a judge upon a complaint suppoLted by such an affidavit. In lieu
of such an affidavit, a writ shaui be issued by the clerk of. the court
provided that the initial plead�hg was made under oath to the clerk
and provided that the clerk th�h made an independent factual deter
mination to insure that the requirements for the writ have been satis
fied.. The bill also sets folth the- effect of the writ..
HB 285 creates s. 83 .135 td pr.ovide for an immediate hearing for the
dissolution of a writ upo_ri motion by the defendant. At this hearing
th 7 writ sha�l diss�lve tlnless the plaintiff proves the grounds upon
1 and
which the writ was iss�ed
a reasonable probability that judgment
will be rendered in his favor.
II.
III.

Fiscal Impact

i

No fiscal impact 1;1pon local or state government is anticipated.
Comments

/

/

Apparently, the intent of this bill is to conform constitutionally
deficient sections of the distress for rent statutes to the 1977
Florida Supreme Court decision in Phillips v. Guin, Inc.
HB 285 is similar tohl978 Senate Bill 1280 which died on the Senate
Calendar during the 1978 session.

CO.MHITTEE ON JUDICIARY
HB 285 (CS)
SPONSOR(S)Representative Davis
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Present sections 83.11 and 83.12, relating to distress for rent, pro
vide that a writ may be issued by a clerk of the court based upon con
clusions presented in the complaint of the individual desiring the
writ. No hearing before final judgment is provided to determine
probable cause for the issuance of the writ.
B.

Probable Effect of Proposed Change:

HB 285 amends s. 83.11 to provide that a complaint for distress for
rent may be supported or verified by an affidavit.
HB 285 amends s. 83.12 to provide that a distress writ shall be issued
by a judge upon a complaint supported or verified by such an affidavit.
This section also.sets torth .the effect of the writ and provides that
the writ shall enjoin the defendant from damaging, disposing of,
secreting, or removing any property liable to distress from the rental
real property after the time of service of the writ. The section also
provides that a violation of the writ may be punished as contempt of
court.
HB 285 creates s. 83.135 to provide for a hearing for the dissolution
of a writ upon motion by the defendant. Under this section, the court
shall hear the motion not later than the day on which the sheriff is
authorized under the writ to levy on the property liable under distress.
II.

Fiscal Impact
No fiscal impact upon local or state government is anticipated.

III.

Comments
In Phillips v. Guin, Inc. (1977), the Florida Supreme Cou�t held sections
83.11 and 83.12 unconstitutional. The intent of this bill is to amend
and correct these constitutionally deficient sections of the statutes.

LAW OFFICES

TRAWICK & GRIFFIS, P. A.
LAWYERS PROFESSIONAL BUILDING
2051 MAIN STREET
SARASOTA, FLORIDA 33578
TELEPHONE 813 -366-0660

\❖· ,-MAILING ADDRESS:
P.O. BOX 4019

April 16, 1979

The Honorable Helen Gordon Davis
26 House Office Building
The Capitol
Tallahassee, Florida 32304
Dear Mrs. Davis:
I have some suggestions and comments on HB 285. They are:
1.

In Phillips v Guin & Hunt, 344 So2d 568, the Supreme
Court held§§ 83.11, 83.12 and 83.14 - .19 Florida
Statutes unconstitutional. The opinion does not
give the basis for holding§§ 83.14 - .19 unconstitu-l
tional. I hope it was on a basis of the lack of
due process under Fuentes v Shavin. However, we
cannot be sure.

2.

In the bill I suggest the addition in line 20,
page 1, is unnecessary.

3.

On page 1, line 24, I suggest that the following be
inserted after "alleged":
"the name and relationship of the defendant
to the plaintiff, how the obligation for
rent arose and .
"

4.

On page 1, line 27, I suggest that "verified or"
be inserted immediately in front of "supported"
and that a period be placed after "affidavit"
in line 28. The balance of lines 28 and 29 should
be deleted.
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In place of the language on page 2, lines 1 - 21,
I suggest that the following be substituted:
"If the complaint is verified or supported by
affidavit, a distress writ shall be issued by
the judge. The writ shall enjoin the defendant
from damaging, disposing of, secreting or
removing any property liable to distress
from the rented real property after the time
of service of the writ until the sheriff levies
on the property or the writ is vacated or
the court otherwise orders and shall summon the
defendant to answer the complaint. A violation
of the command of the writ may be punished as
a contempt of court. If the defendant does
not move for dissolution of the writ as provided
in s. 83.135, the sheriff shall levy on the
property liable to distress forthwith after the
time for answering the complaint has expired."
I believe my language will eliminate the Court's
objection about issuance of the writ by the clerk
and provide for the right to a hearing in conjunction
with§ 83.135. Permitting the clerk to issue the
writ on an independent determination will be futile.
That procedure was available under attachment and
all it did was create problems. Most clerks were
reluctant to undertake anything because of the potential
liability. The injunction of the writ should be
broadened to encompass the other items I have mentioned
to afford complete protection. I suggested this
several years ago in replevin when the present cumbersome
procedure was adopted. It is simple and easily
enforceable.

6.

Sections 83.135 will be better if it reads:
"The defendant may move for dissolution of
a distress writ at any time. The court shall
hear the motion not later than the day on which
the sheriff is authorized under the writ to

The Honorable Helen Gordon Davis

-3-

April 16, 1979

levy on property liable under distress. If the
plaintiff proves a prima facie case, the court shali
order the sheriff to proceed with the levy."
I think§ 83.14 should remain as an alternative.
If I can be of any further help, please let me know.

HPT/lg
cc: Senator Spicola

308-1242-9
A bill to be entitled
2

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes; providing for the

r4

filing of an affidavit in support of an action

5

for a distress writ; amending s. 83.12, Florida

6

Statutes; providing that a judge of any

7

competent court may issue a distress writ if

8

such affidavit is filed; providing that a clerk

9

of that court may issue such writ under certain

10

circumstances; amending s. 83.13, Florida

11

Statutes; providing circumstances under which a

12

levy on property is sufficient service on the

13

defendant; creating s. 83.135, Florida

14

Statutes; providing for an immediate hearing on

15

the motion of the defendant; providing an

16

effective date.

17

18

Be It Enacted by the Legislature of the State of Florida:

19
20

21
22

23

Section 1.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complai�t and affidavit.--Any

person to whom any rent or money for advances is due, his

24

agent or attorney, may file an action in the court in the

25

county where the land lies having jurisdiction of the amount

M

claimed.

V

value of the rent due for such land, or the advances, and

28

whether payable in money,� eetteft7-ef-etfie� agricultural

29

The complaint shall allege the amount or quality and

product� or� thing of value; and may be supported by an

30

affidavit which contains specific facts which are sufficient

31

to make a prima facie showin9 of plaintiff's case.
1
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Section 2.

Section 83.12, Florida Statutes, is amended

2 to read:
3

83.12

Distress for rent; form of writ.--If a complaint
I

,4 is supported by an affidavit sufficient to make
a prima facie
'
5 showing of the plaintiff's case, a distress writ shall
be
'
;

6

issued by a judge of the court which has jurisdiction of the

7

amount claimed.

9

provided that the initial pleading was made under oath to the

11
12

r the
factual determination to insure that the :equi rements
, fo,
writ have been satisfied. Ttie 8A-if¼iA�-�he-eem,¼aiA�7-ehe

14

sheriff to levy on property liable to be distrained for rent

15

or advances, and to collect the amount claimed, or the �alue

16

thereof, and to summon defendant to answer the complaint.

17

Before the writ issues, plaintiff, his agent or attorney,

18

shall file a bond with surety to be approved by the clerk

s

10

In the absence of such an affidavit, a

distress writ shall be issued by a clerk of that court

clerk, and provided that the clerk then m�de a� indep7 ndent

19

payable to defendant in at least double the sum demanded, or

20

if property, in double the value of the property sought to be

21

levied on, conditioned to pay all costs and damages which

22

defendant sustains in consequence of plaintiff's improperly

n

suing out the distress.

U
25

�

Section 3.

Section 83.13, Florida Statutes, is amended

to read:

83.13

Distress for rent; levy of writ.--The officer

27

shall execute the writ by service on defendant and by levy on

28

property distrainable for rent or advances, if found in his

29

jurisdtction.

If the property is not so found but is in

30

another jurisdiction, he shall deliver the writ to the proper

31

officer in the other jurisdiction and the other officer shall
2
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execute the writ by levying on said property and delivering it
2

to the officer of the court in which the action is pending to

3

be disposed of according to law unless he is ordered by the

'4 court from which the writ emanated to hold the property and
5

dispose of it in his jurisdiction according to law.

6

plaintiff shows by a sworn statement that the defendant cannot

7

be found within the state, the levy on the property suffices

8

as service on him.
Section 4.

9
10

If

Section 83.135, Florida Statutes, is

created to read:
83.135

11

Distress for rent; dissolution of writ.--The

12 defendant, by motion, may obtain the dissolution of a distress
13

writ unless the plaintiff proves the grounds upon which the

14

writ was issued and a reasonable probability that the final

15

judgment in the underlying action will be rendered in hi,s

16

favor.

17

hearing.

18

83.14.

19

The court shall set down such motion for an immediate
This motion shall be in lieu of the provisions of s.

Section 5.

This act shall take effect October 1, 1979.

20

21
22
23

24
25
26
27
28
29

*****************************************
SENATE SUMMARY

Provides that any person seeking a distress writ may
support his complaint with an affidavit containing
specific facts sufficient to make a prima facie showing
of that person's case. Provides that a distress writ
shall be issued by a judge of a competent court if such
an affidavit supports the complaint, or by the clerk of
that court if the initial pleading was made under oath to
the clerk and the clerk made an independent determination
of the facts. Provides circumstances under which a levy
on the defendant's property is sufficient service on the
defendant. Provides that defendant may move for
dissolution and that such motion shall be heard
immediately.

30

31
3
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SUBJECT:

Distress for Rent
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B.W.B.Elfil

_,F-"a'-'-v.._. ___ ,

BILL ffo, AND SPONSOR:

SB 862 by Judiciary-Civil
Committee

Sertee.J4- oartoo }t}d.�1-----------------------------l

I. SUMMARY:

A. Present Situation:

Distress for rent is a procedure:by which personal property of a
tenant is seized by the court to procure satisfaction for non-payment
of rent. Under current provisions of the Florida Statutes, a distress
writ may be issued by a clerk of the court based only on conclusions
presented by the person desiring the writ. Further, no requirement
exists that a hearing be held before the final judgment to determine
if probable cause for the issuance of the writ did actually exist.
In 1977, the Florida Supreme Court held this procedure unconstitu
tional since a writ may be issued without an impartial determination
of the factual situation by a judicial officer. (Phillip v. Guin &
Hunt, Inc., 344 So.2d 568)

B. Effect of Proposed Changes:

This bill would remedy constitutionally deficient sections of the
distress for rent statutes by providing that:

l.· A complaint for distress for rent may be supported by an affidavit
which contains specific facts which are sufficient to make a prima
facie showing of plaintiff's case (83.11);

2.

In lieu of such affidavit, a writ shall be issued by a clerk of
the court provided that the initial pleading was made under oath
to the clerk, and provided that the clerk then made an independent
factual determination to insure that the requirements for the writ
have been satisfied (83.12); and

3. An immediate post-seizure hearing is required at which time the
writ shall dissolve unless the plaintiff proves the grounds upon
which the writ was issued and a reasonable probability that the
final judgment will be rendered in his favor.(83.135).

In addition to these changes, the language in s. 83.13 is clarified
to reflect that if the plaintiff shows by a sworn statement that
the defendant cannot be found within the state, levy of the writ
on the property suffices as proper service on the defendant. Although
the Court did not find this section unconstitutional on its face, the
Court did hold that the interpretation of its provisions, as applied
to this specific situation, was unconstitutional.

II. ECONOMIC IMPACT AND FISCAL NOTE: None.

III. COMMENTS:

The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.

A substantially similar committee bill (SB 1280) was passed by the Senate
last session but died on the House Calendar.
IV. AMENDMENTS: None.

I'

HB 918

Florida House of Representatives - 1980
By Representative Davis
A bill to be e�titled

An act relating to distress f�r rent; amending
s, 83.11, Florida Statutes, requiring certain
4

information in a complaint for distress for

5

rent and requiring verification; amending s,

6

83,12, Florida Statutes, providi�g for the
content of the writ and enforcement thereof;

._j
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8

amending s. 83,13, Florida Statutes, deleting

9

prov isions authorizing the levy on property to

10

constitute sufficient service on the defendant;
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creating s. 83,135, Florida Statutes, providing
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Be It Enacted by the Legislature of the State of Florida:
Section

l.

Section 83.11, Florida Statutes, is amended

to read:
83,11

Distress for rent; complaint,--Any person to

whom any rent or money for advances is due, his agent or

22

attorney, may file an action in the court in the county where

23

the land lies having jurisdiction of the amount claimed.

24

complaint shall be verified and shall allege the name and

25

relationship of the defendant to the plaintiff, how the

26

obligation for rent arose, the amount or quality and value of

27

the rent due for such land, or the advances, and whether

28

payable in money,� ee��eR7-ef-e�hef agricultural product or

29

� thing of value,

JO
31

Section 2.

The

Section 83,12, Florida Statutes, is amended

to read:
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83.12

3.2

Distress for rent; form of writ.--A distress

2

writ shall be issued by a judge of the court which has

3.2/1

3

jurisdiction of the amount claimed.

3.2/2

4

defendant from damaging, disposing of, secreting or removing

5

any property liable to distress from the rented real property

3.2/ 3

6

after the time of service of the writ until the sheriff levies

3.2/4

The writ shall enjoin the

on the property or the writ is vacated or the court otherwise
s

orders and summons the defendant to answer the complaint.

9

violation of the command of the writ may be punished as a

A

10

contempt of court.

If the def end ant does not move for

11

dissolution of the writ as provided in s. 83.135, pursuant to

3.2/6
3.2/7
3.2/9

12

a further order of the court the sheriff shall levy on the

13

property liable to distress forthwith after the time for

14

answering the complaint has expired.

15

�Re-el-ef*-shel-l--4ss�e-e-e4s4!fess-wf44!-eeR1R1SP1e4R!-4!he-sher4ii

16

4!e-l-evy-eR-pPeper4!y-l-4eel-e-4!e-ee-e4&4!fe-tftee-ieP-feft4!-er

17

eeveRees 7-eRe-4!e-eel-l-ee4!-4!he-ue�ft4!-el-e4mee7-eP-4!he-vel-�e

3.2/14

18

4!Refeei7 -eRe-4!e-s�R1R1eR-eeieReeR4!-4!e-eftsweP-4!Re-eeR1pl-e4R4!�

3.2/15

19

Before the writ issues, plaintiff, his agent or attorney,

3.2/17

20

shall file a bond with surety to be approved by the clerk

21

payable to defendant in at least double the sum demanded, or

3.2/18

22

if property, in double the value of the property sought to be

3.2/19

23

levied on, conditioned to pay all costs and damages which

3.2/20

24

defendant sustains in consequence of plaintiff's improperly

25

suing out the distress.

26
27

28

Section 3.

8P1-i41-4P1,-4!se-eeR1pl-a4P14!7

l:los
3.2/13

3.2/21

Section 83.13, Florida Statutes, is amended

3.2/22

to read:
83.13

Distress for rent; levy of writ.--The officer

4.2

29

shall execute the writ by service on def endant and by levy on

4.2/1

30

property distrainable for rent or advances, if found in his

4.2/2

31

jurisdiction.

4.2/4

If the property is not so found but is in
2
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another jurisdiction, he shall deliver the writ to the proper
officer in the other jurisdiction and the other officer shall
3
4

5

execute the writ by levying on said property and delivering it

to the officer of the court in which the action is pending to

4.2/i

be disposed of according to law unless he is ordered by the

4.2/E

6

court from which the writ emanated to hold the property and

8

eeieAaaA�-eaAAe�-se-ieYRe 7 -�Ae-¾e¥y-eA-�ae-pfepef�y-sy€i4ees

dispose of it in his jurisdiction according to law.

Section 4.

10

11

4.2/6

¼i

Section 83.135, Florida Statutes, is

created to read:
83.135

12

Distress for rent; dissolution of writ.--The

4.2/9

l:loe
4.2/l
4.2/l
4.2/l
4.2/l
l: lue

13

defendant may move for dissolution of a distress writ at any

4.2/l

14

time.

4.2/l

The court shall hear the motion not later than the day

15

on which the sheriff is authorized under the writ to levy on

�.2/l

M

property liable under distress.

4.2/l

17
g

19

If the plaintiff proves a

prima facie case or if the defendant defaults, the court shall

4.2/,

order the sheriff to proceed with the levy.

4.2/,

Sections.

This act shall take effect October 1, 1980.

20
21

22
23
24
25
26
27
28
29

*****************************************
HOUSE SUMMARY
Requires the complaint in actions for distress for rent
to contain certain information and to be verified.
Provides that the writ shall enjoin certain actions by
the defendant with respect to the rented real property.
Provides for a levy on the writ unless action is taken to
dissolve the writ. Deletes provisions which provide that
if the defendant cannot be found, the levy on the
property constitutes sufficient service on the defendant
Provides for a hearing on motions for dissolution of the•
writ.

30
31
3
CODING: Words tn ��type are deletions from existing law; words underlined are additions.

4.2/,

Plorida Bouse of-llepreeentatives - 1980

CS

for

HB 918

By Committee on Judiciary and Representative Davis
l

I

A bill to be entitled

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes, requiring certain

4

information in a complaint for- distress for

5

rent and requiring verification; amending s,

6

s.

83.12, Florida Statutes, providing for the

7

content of the writ and enforcement thereof;

l!

8
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amending s. 83,13, Florida Statutes, providing

9

circumstances under which a levy on property

10

is sufficient service on the defendant;

l1

creating s, 83,135, Florida Statutes, providing

12

for a hearing on the motion of the defendant

13

with respect to dissolution of a writ;

14

providing an effective date,

IS
16

Be It Enacted by the Legislature of the State of Florida:

17

Section 1,

18
19
20
21

22

Section 83,11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint,--Any person to

whom any rent or money for advances is due, his agent or

attorney, may file an action in the court in the county where

23

the land lies having jurisdiction of the amount claimed!!!!!

24

the court shall have jurisdiction to order the relief provided

25

in tfits part.

26

allege the name and relationship of the defendant to the

21

plaintiff, how the obligation for rent arose, the amount or

28
'J9
30

The complaint shall be verified and shall

quality and value of the rent due for such land, or the
advances, and whether payable in money,!.!!. eeeeeR7-ef-eehef
agricultural product or� thing of value.

31
CODIMGt
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2
3

4

Section 2.

to read:

83.12

Section 83.12, Florida Statutes, is·amended 2.2/ll

Distress for rent; form of writ,--A distress

writ shall be issued by a judge of the court which has

�

jurisdiction of the amount claimed.

6

defendant from damaging, disposing of, secreting or removipg

a
9

any property liable to distress from the rented real property

after'the time of service of the writ' until the-sheriff levies

on the property or the writ is vacated or the court otherwise

10 · ·arders.
11
12
. 13
1A

The writ shall enjoin the

A violation of the co111mand of the writ may be

punished as a contempt of court.

If the defendant does not

aove for dl9$0lution of tbe writ as Erovided in s. 83�135,
·eursuant to a further order of the' court the sheriff shall

levy on the. ero2!_rti Hable to distress forthwith after the

·u. · tiae for answ•r.ing the com�lalnt has expired,
16

· 17

18

1,

_,

�.,,

q',

e11-HU1t'!-O•

.-mplai11\T-•1t&-ei-e•k-ehe¼¼-iee---1ieepese-w•ie-eetH1e1tdi119

3.2 -

3,2/l
3,2/2

3,2/3
3,2/4

3,2/5
3,2/6

3.2/8

1:10-9
3.2/11

Mte-alt&riii-tie-¼evy-e11-p•epepey-¼iee¼e-ee-ee-diee•ai11ee-fer

3.2/U

v•¼--ehe•e.fT...u-•-•-•11-teie11•a11e-tie-a11swe•-ehe

3.2/14

...,.•-••-etveHe&T-ane-..e-ee¼¼eee-ehe-eme�11e-e¼aimed7-er-ehe
Before the writ issues, plaintiff, his agent or

3, 2/ll
3.2/15

20

eM1p¼ai11e,

21

attorney, .ata11 file a bond with surety to be approved by the

3,2/16

22

clerk payab1•·to defendant in at least double the SUIII

3.2/17

23

dntnded;. �r if property, in double the value of the property

-

sought to ·i,. le1fled on, conditioned to pay all costs.and

:a

to. tead:

2S ·damage�

_which defendant

sustains in conaequence·of plaintiff's -3,2/19

_·_1,aproperly 1'� out ttt. distress.
.11
Section: 3'. --�•ifton 83. 13, Florida Statut•s, is aiiended
29
30
3t

!J3.13

1.vu
3.�/20

Dfstreaa,.for rent; 'l.evy of writ.--The officer

shall execute the writ: by service on defendant and, upon order

of cou�t, by levy on property distrainable for rent or

2
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4.2/1
4,2/2

186-284-05-0

advances, if found in his jurisdiction.

If the property is

2

not so found but is in another jurisdiction, he shall deliver

3

the writ to the proper officer in the other jurisdiction and

4.21

4

the other officer shall execute the writ, upon order of court,

4.2,

5

by levying on said property and delivering it to the officer

4.21

of the court in which the action is pending to be disposed of
according to law unless he is ordered by the court from which
8 .the writ emanated to hold the property and dispose of it in
9

his jurisdiction according to law.

10

sworn statement that the defendent cannot be found within the

ll

countl, the levy on the property suffices as service on him.

12

ii-4eieft4afte-eaftftee-ee-ie�Re7-�fte-¼e¥y-eft-eAe-pPepePey
Section 4.

14
15

If plaintiff shows by a

83.135

4.21

l:ll
4.2/
4.21
4.2/
4. 2 /

Distress for rent1 dissolution of writ.--The

l:lt

17

defendant may move for dissolution of a distress writ at any

4.2/

18

time.

4.2/

19

on which the sheriff is authorized under the writ to levy on

20

property liable under distress.

�

prima facie case or if the defendant defaults, the court shall

4.2/

22

order the sheriff to proceed with the levy.

4.2/

23

The court shall hear the motion not later than the day

Section S.

If the plaintiff proves a

This act shall take effect October 1, 1980.

24
25
26
21
.

4. 21

4.2,
Section 83.135, Florida Statutes, is

created to read:

16

4. 2 1

28

29
30
31
3
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From the desk of.......
GREG KRASOVSKY
JUDICIARY-CIVIL COMMITTEE
March 17, 1980
Marylou:
Enclosed is a proposed distress for
rent bill which had its beginnings
after last session when I was accused
of killing Helen Gordon Davis' bill.
After several conversations with her,
I thought that I had worked out a
compromise bill. Last week, however,
she returned my bill with several
changes and stated she would file the
bill in the House as she has amended
it. I do not favor all the changes
which she has made. Therefore,
enclosed please find a proposed dis
tress for rent bill which the Senator
may wish to file. In reality, there
isn't that much difference between
this bill and Davis' version. There
is always the option of filing her
version in the Senate.
At any rate, Marylou, I will await
word on what course of action the
Senator may now wish to take.

cil:J

25:
TalleheS9Mt FL 32399-0
o.rton
lert.-

.J. 8

.
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A bill to be entitled

An act relating

to

affidavit which contains specific facts which are sufficient

distress for rent; amending

to

s. 83.11, Florida Statutes: providing for a

verified complaint ; providing for the filing of
an affidavit in support of an action for a
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a judge
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The writ shall enjoin the

defendant from damaging, disposing of, secreting or removing

any property liable to distress from the rented real property

10 after the time of service of the writ until the sheriff levies
I on the property or the writ is vacated or the court otherwise
l orders and shall sunvnon the defendant to answer the complaint.
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The court shall hear the motion not later than the day

on which the sheriff is authorized under the writ to levy on
property liable under distress.
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prima facie case. the court shall order the sheriff to·proceed

with the levy.
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24 approved by the clerk payable to defendant in at least double

in

J

, 11
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contempt of court. If the defendant does not move for
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another jurisdiction, he shall deliver the writ to the proper

Distress for rent; form of writ.--A distress
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jurisdiction of the amoUnt claimed.
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Section 2.

, to read:

enjoining the defendant from certain activities:
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make a prima facie showing of plaintiff's case.

This act shall take effect october 1, 1980.
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Marylou:

As you may recall, last year our corrmittee sponsored SB 862, relating
to distress for rent, which addressed a 1977 Florida Supreme Court case.
. Representative Davis also sponsored a bill relating to distress for rent
which proposed changes beyond those mentioned in the court decision.
Neither bill passed. Representative Davis is pushing for a bill again
this year and Senator Hair instructed me after last session to see if
something couldn't be worked out.
Enclosed is a proposed bill combining provisions from both of last
year's bills. The highlighted portions reflect language taken from
Rep. Davis' bill. The rest of the language was taken from our committee
bill. I should mention, however, that although section 4 of the bill is
highlighted, our committee bill had very similar language.

To add some light on the subject, I have also enclosed a copy of the
staff analysis for 1ast year's committee bill. The changes advocated by
Rep. Davis mainly call for additional information to be contained in the
complaint, and enjoins a renter from removing or hiding property upon which
distress may be levied. Rep. Davis said Henry Trawick suggested these
change� to her. At this time, I see no reason to object to her provisions.
Therefore, ·in 1 ight of these developments my questi�ns are:
1.

Since the bill probably cannot be introduced by the
committee because it now does more than just "revise"
the statutes to reflect the court case, does the good
Senator wish to introduce the bill himself?

2.

If he does wish to introduce the bill, may I send a
copy of the bill to Rep. Davis indicating what action
the Senator plans to take on the bill?

3.

If the Senator does not wish to file this bill, does
he want to introduce last year's bill which only
addressed the issues mentioned in the court decision?

r· thought we might discuss the bill and all the alternatives over the
telephone, but first I wanted to be sure that you have a copy of the bill.
I look forward to hearing from you.
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Distress for rent; complaint and affidavit.--Any
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,t25 claimed.
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HOUSE SUMMARY

Requires the complaint in actions for distress for rent
to contain certain information and to be verified.
Provides that the writ shall enjoin certain actions by
the �efendant with respect to the rented real property.
Provides for a levy on the writ unless action is taken to
dissolve the writ. Deletes provisions which provide that
if the defendant cannot be found, the levy on the
prop�rty constitutes sufficient service on the defendant.
Provides for a hearing on motions for dissolution of the
writ.
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Henry P. Trawick, Jr., Esquire
Trawick & Griffis, P.A.
Post Office Box 4019
Sarasota, Florida 33578
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Dear Henry:

Enclosed is a copy of a proposed bill, drafted by the Real Property
Section of The Bar, which substantially revises Florida's nonresidential
distress for rent law.

The bill is in very rough· form but it is my understanding that this
draft will be sent to several practitioners, including yourself, for
comments and polishing. Senator Hair would appreciate if, at your
convenience, you could review the bill for comments to this committee.
I appreciate your time and consideration in this matter and look
fon,ard to your comments.
With best regards, I am

Very truly yours,
sovsky, Esquire
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SUMMARY
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Present§§ 83.11 and 83.12, relating to distress for rent, provide that
.a writ may be issued by the clerk of court based upon conclusions pre
sented in the complaint by the person desiring the writ. No pre
judgment hearing before a judge is ·provi_ded for to determine whether
or not a writ should be issued or not.
B.

Changes and Probable Effects:
(1) A complaint for distress for rent is to be verified;

(2) A distress writ shall be issued by a judge of the court having
jurisdiction of the amount claimed. The effect of the writ is also
described--it shall enjoin the defendant from damaging, disposing of,
secreting, or removing any property liable to distress from the rental
real property after the time of service of the writ. Violation of the
writ may be punished as contempt of court.
(3) Upon motion by the defendant, the court must provide a hearing
regarding the dissolution of the writ.
II.

FISCAL IMPACT
No fiscal impact on local or state government is anticipated.

III.

COM..'MENTS

In Phillips v. Guin, Inc., {1977), the Fla. Supreme Court held
§§ 83.11 and 83.12 unconstitutional. The intent of this bill is to
correct the constitutional deficiencies in the present statute.
"Distress", for anyone who wonders, is defined by Black's Law Dictionary
as the taking of personal chattel out of the possession of a wrong-doer
into the custody of the party injured.
It sho�ld be noted th�t § 83.11 and 83.12 deal only with nonresidential
tenancies. The remedy of distress for rent with regard to residential
tenancies has been abolished by§ 713.691 (in 1973).
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Enclosed please find Mr. Henry Trawick 1 s amendments
along with a copy of his letter regarding the staff add
itions.
I will be filing the bill as amended and hope that
Senator Hair will do the same.
Sincerely,

w�

HELEN GORDON DAVIS
State Representative,
District 70
HGD:smm
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TELEPHONE 813 - 366-0660

March 3, 1980

The Honorable Helen Gordon Davis
732 Freedom Federal Building
Tampa, Florida 33602
Dear Mrs. Davis:
Thank you for your letter of February 26, 1980. I have much the
same feeling that you do about the staff additions. I do not
think they are necessary. I am returning a copy of the bill t�at/
you sent to me on which I have marked through the lines that I .1
do not think are necessary in red.
,

My reasons for marking through the lines in Sections 1 and 2 of the
bill are that they are not necessary. As I understand Fuentes v
Shevin, the original bugaboo in prejudgment seizure, and Philli�s v
Guin and Hunt, the Florida case holding former distress procedure
unconstitutional, there must be several items for a valid pre
judgment seizure of property:
1.

The nature, grounds and amount of the plaintiff's
claim must appear from specific facts.

2.

The facts must be verified.

3.

Issuance of process must be reviewed by a judge.

4.

Provision must be made for an early hearing to
determine the propriety of issuing the process and
seizing the property.

· 5.

Issues should be limited to the existence of a
security interest by the plaintiff and default by
the defendant.

6.

It may be �elpful if the statute grants damages and
attorney's fees for a wrongful seizure.

Perhaps the easiest way to answer each of these is to refer to
pertinent sections of the bill, using the same numbers as the
foregoing items:

1.

This is covered on page 1, lines 25-29.

The Honorable Helen Gordon Davis

-2-

March 3, 1980

2.

This is covered by my insertion of "shall be verified
and" in line 25, page 1.

3.

This is covered by page 2, lines 6-8.

4.

This is covered by page 3, lines 17-21.

5.

The authority for the security is not in the bill. It
is in§§ 83.08, 83.09 and 83.10, Florida Statutes. The.
default by the defendant is covered on page 1, lines
25-29 in the required contents of the complaint.

6.

This is not an absolute requirement, but the damages
are covered by the bond on page 2, lines 23-29.

Some objection may be made that requiring a hearing before the
return date is not prompt enough. The answer to that is that the
property has not been seized. An unlawful disposition of it is
simply restrained on page 2, lines 8-15. While this may be a
novel approach to a solution of the problem and many conservative
lawyers may not feel comfortable with it, I think it is worth
trying.
The complex and cumbersome replevin procedure
adopted by the Legislature as a result of the
be streamlined to make it effective. This is
be accomplished without doing violence to the
in Fuentes and successor cases.

that was hastily
Fuentes case must
one way that it can
principles laid down

In Section 3 of the bill, the last sentence does not accomplish
what is required under the Guin and Hunt case. The Supreme Court
of Florida said that notice by levying on the property could be
sufficient under certain circumstances. The Court said that those
circumstances did not exist in the Guin and Hunt case. The added
last sentence of Section 3 of the bill ignores what Justice
Sundberg said about the existence of a method of proper service
of process under Chapter 49, Florida Statutes. That statute
still exists and is still available to use. The problem with the
added sentence is that it does not effect any form of notice. It
merely provides for a sworn statement. Unless the notification
provisions of Chapter 49, Florida Statutes, are also followed, the
levy on the property may still not suffice. It is much easier to
follow a procedure that has been constitutionally tested and found

The Honorable Helen Gordon Davis
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March 3, 1980

acceptable than to embark on a new one concerning service of
process. We have enough new material to deal with under Fuentes.

have added "on a further order of court" in line 16, page 2,
and "or if the defendant defaults" in line 22 on page 3 for
further clarification. My intent in suggesting this language is
to make it clear that no seizure of the property will take place
l.tt'ltil the court orders the seizure after a hearing on the question
or after the defendant defaults. This should satisfy the most
conservative reader of the Guin and Hunt decision.
My suggestions last year were made about the form of the bill
and had nothing to do with its philosophy. Distress has an
ancient history, but I am not sure that it is justified
philosophically at the present time. I find it difficult to
believe that a landlord's claim for rent due to him is entitled
to security in the property of the tenant when a grocer's bill
for groceries, a doctor's bill for medical services or the debts
due any other businessman are not entitled to the same type of
security. The preference for a landlord is a preference that is
historical and goes back to the time when rent for land was the
single most important obligation of society. In residential
tenancies the landlord is left to his foreclosure procedure. If
I were making the decision, I am not sure that I would give him
even that. One of the areas of law reform that is most needed in
Florida is landlord-tenant law. It is now half personal property
law and half real property law. The mixture has never been very
satisfactory. The justification for it has long since disappeared
in my opinion. I would not have added this paragraph except for
the last paragraph of your letter. I hope you will not consider
it presumptuous, but I assUJ.�e you wanted my opinion on philosophy
as well as technicalities.
The Real Property Section of The Florida Bar is proposing a
statute concerning distress. A copy has just been sent to me and
I enclose it. It is an abomination like the present replevin
statute and shows little imagination.
If I can be of any further help, piease let me know.

::tflyl
.

Yoi"

i

�
y P. Tr"i,w'ck, Jr.
t
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308-1772-80

CS for SB 701
.r.cw. , HAI«.
A bill to be entitled

2

An act relating to distress for rent; amending

3

s. 83.11, Florida Statutes; requiriQg certain

' 4

5
6
7
8
9

information in a complaint for distress for
rent and requiring verification; amending s.
83.12, Florida Statutes; providing for the
content of the writ and enforcement thereof;
amenqing s. 83.13, Florida Statutes; providing
circumstances under which a levy on property is

10

sufficient service on the defendant; creating

1T

s. 83.135, Florida Statutes; providing for a

12

hearing on the motion of the defendant with

13

respect to dissolution of a writ; providing an

14

effective date.

15
16 Be It Enacted by the Legislature of the State of Florida:
17

18
19
20

Section 1.

Section 83.11, Florida Statutes, is amended

to read:
83.11

Distress for rent; complaint.--Any person to

21

whom any rent or money for advances is due, his agent or

22

attorney, may file an action in the court in the county where

23 the land lies having jurisdiction of the amount claimed, and

24

the court shall have jurisdiction to order the relief provided

" in this part.
26
27

The complaint shall be verified and shall

allege the name and relationship of the defendant to the
plaintiff, how the obli9ation for rent arose, the amount or

� quality and value of the rent due for such land, or the
29

30

advances, and whether payable in money,� eotton,-or-other
agricultural product or other thing of value.

31

1
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Section 2.

Section 83.12, Florida Statutes, is amended

2 to read:
83.12

Distress for rent; form of writ.--A distress

4 writ shall be issued by a judge of the court which has
5

jurisdiction of the am?unt claimed.

The writ shall enjoin the

6

defendant from damaging, disposing of, secreting or removing

7

any property liable to distress from the rente� real property

8 after the time of service of the writ until the sheriff levies
9 on the property or the writ is vacated or the court otherwise

10 orders.

A violation of the command of the wr,it may pe
11 punished as a contempt of court. If the defendant does not
12 move for dissolution of the writ as provided in s. 83. 135,
13 pursuant to a further order of the court the sheriff shall
14 levy on the property liable to distress forthwith after the
15 time for answering the complaint has expired. en-£i¼�ng7ehe
16 eom�¼a¼nt 7 -the-e¼e�k-sha¼¼-¼ss�e-e-dist�ess-w�¼t-eommending

20 eem�¼etnt.

Before the writ issues, plaintiff, his agent or

21

attorney, shall file a bond with surety to be approved by the

22

clerk payable to defendant in at least double the sum

23

24
25
�

27
28
29
30
31

demanded, or if property, in double the value of the property
sought to be levied on, conditioned to pay all costs and
damages which defendant sustains in consequence of plaintiff's
improperly suing out the distress.
Section 3.
to

Section 83.13, Florida Statutes, is amended

reaa:
83.13

Distress for rent; levy of writ.--The officer

shall execute the writ by service on defendant and, upon order

of court, by levy on property distrainable for rent or
2
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advances, if found in his jurisdiction.

If the property is

2 not so found but is in another jurisdiction, he shall deliver
3 the writ to the proper officer in the other jurisdiction and
4 the other officer shall execute the writ, upon order of c?�rtr

5 by levying on said property and delivering it to the officer

6 of the court in which the action is pending to be disposed of
7 according to law unless he is ordered by the court from which

8

the writ •�enated to hold the property and dispose o! it in

9 his jurisdiction according to law.

If plaintiff shows by a

10 sworn statement that the defendant cannot be found within the
11 county, the levy on the property suffices as service on him.
Section 4.

12

Section 83.135, Florida Statutes, is

13 created to read:

14

83.135

Distress for rent; dissolution of writ.--The

15 defendant may move for dissolution of a distress writ at any
16

time.

17

on which the sheriff is authorized under the writ to levy on

18

The court shall hear the motion not later than the day

property liable under distress.

If the plaintiff proves a

19 prima facie case or if the defendant defaults, the court shall
W

21

22

order the sheriff to proceed with the levy.
Section 5.

This act shall take effect October 1, 1980.

23

24
25
26

27
28
29
30
31
3
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I. SUMMARY:

81 LL tfo, AND SPONSOR:

SB 701 by Senator Hair

. .,-(see analysis foP CS)

SEE FINAL REVISION

A. Present Situation:

Distress for rent is a procedure by which personal property of a
tenant is seized by the court to procure satisfaction for non-payment
of rent. Under current provisions of the Florida Statutes, a distress
writ may be issued by a clerk of the court based only on conclusions
presented by the person desiring the writ. Further, no requirement
exists that a hearing be held before the final judgment to determine
if probable cause for the issuance of the writ did actually exist.
In 1977, the Florida Supreme Court held this procedure unconstitu
tional since a writ may be issued without an impartial determination
of the factual situation by a judicial officer. (Phillip v. Guin &
Hunt, Inc., 344 So. 2d 568)

B. Effect of Proposed Changes:
This bill would remedy constitutionally deficient sections of the
distress for rent statutes as well as make other substantive changes
by providing that:
1. A complaint for distress for rent shall be verified and shall
allege the name and relationship of the defendant to the plaintiff.
A complaint may also be supported by an affidavit which contains
specific facts which are sufficient to make a prima facie showing
of plaintiff's case.
2. A distress writ shall be issued by a judge of the court which has
jurisdiction of the amount claimed. The writ shall enjoin the
defendant from damaging, secreting, or removing any property from
the rented real property liable to distress. A violation of the
writ may be punishable as a contempt of court.
3. The defendant may move for dissolution of a writ at any time, and
the court shall hear the motion for dissolution no later than the
day on which the sheriff is authorized to levy on the property. If
the plaintiff proves a prima facie case at the hearing, the court
shall order the sheriff to proceed with the levy.
In addition to these changes, the language in s. 83.13 is clarified
to reflect that if the plaintiff shows by a sworn statement that the
defendant cannot be found within the state, ·levy of the writ on the
property suffices as proper service on the defendant. Although the
Court did not find this section unconstitutional on its face, the Court
did hold that the interpretation of its provisions, as applied to this
specific situation, was unconstitutional.
II. ECONOMIC IMPACT AND FISCAL NOTE: None.

III. COMMENTS :

The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.

A substantially similar House Bill, HB 918, has been referred to the House
Judiciary Committee.

IV. AMENDMENTS: None.
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I. SUMMARY:
A.

B.

Present Situation:
Distress for rent is a procedure by which personal property of a tenant
is seized by the court to procure satisfaction for non-payment of rent.
Under current provisions of the Florida Statutes, a distress writ may
be issued by a clerk of the court based only on conclusions presented by
the person desiring the writ. Further, no requirement exists that a
hearing be held before the final judgment to determine if probable cause
for the issuance of the writ did actually exist. In 1977, the Florida
Supreme Court held this procedure unconstitutional since a writ may be
issued without an impartial determination of the factual situation by a
judicial officer. (Phillip v. Guin & Hunt, Inc., 344 So. 2d 568)
Effect of Proposed Changes:

This bill would remedy constitutionally deficient sections of the
distress for rent statutes as well as make other substantive changes
by providing that:
;l.

A complaint for distress for rent shall be verified and shall allege
the name and relationship of the defendant to the plaintiff and how
the obligation for rent arose.

2. A distress writ shall be issued by a judge of the court which has
jurisdiction of the amount claimed. The writ shall enjoin the
defendant from damaging, secreting, or removing any property from
the rented real property liable to distress. A violation of the
writ may be punishable as a contempt of court.

3. The defendant may move for dissolution of a writ at any time, and
the court shall hear the motion for dissolution no later than the
day on which the sheriff is authorized to levy on the property. If
the plaintiff proves a prima facie case at the hearing or if the
defendant defaults, the court shall order the sheriff to proceed
with the levy.
In addition to these changes, the language in s. 83.13 is clarified to
reflect that if the plaintiff shows by a sworn statement that the defend
ant cannot be found within the county, levy of the writ on the property
suffices as proper service on the defendant. Although the Court did not
find this section unconstitutional on its face, the Court did hold that
the interpretation of its provisions, as applied to this specific situar
tion, was unconstitutional.
II. ECONOMIC IMPACT AND FISCAL NOTE:
III.

None.

COMMENTS:

The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.
An identical House Bill, HB 918, has been referred to the House Judiciary
Corrrnittee, and passed by the Subcommittee on Consumer, Probate and Family
Law.

IV.

AMENDMENTS:

None.
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The Committee Substitute for SB 701 confonns the prov1s1ons of the
Senate bill to the House version and in doing so provides for;
1. The deletion of a supporting affidavit making a prima
facie showing of plaintiff's case,
2. County court jurisdiction to order the re11ef provided
by this bill,
3.

Clarifying language requiring action on court order,
and

4. Levy on the property suffices as service if the plaintiff
shows by a sworn statement that the defendant cannot be
found within the county, rather than within the state.

Committee on ----�J�v-d�i �ci�·a,.c.....
Y�-c-i_v_,_i �l ____ :}

Cl4(4-74)

(File 2 copies with Committee Substitutes)
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A. Present Situation:

Distress for rent is a procedure by which personal property of a tenant
is seized by the court to procure satisfaction for non-payment of rent.
Under current provisions of the Florida Statutes, a distress writ may
be issued by a clerk of the court based only on conclusions presented by
the person desiring the writ. Further, no requirement exists that a
hearing be held before the final judgment to determine if probable cause
for the issuance of the writ did actually exist. In 1977, the Florida
Supreme Court held this procedure unconstitutional since a writ may be
issued without an impartial determination of the factual situation by a
judicial officer. (Phillip v. Guin & Hunt, Inc., 344 So. 2d 568)

B. Effect of Proposed Changes:

This bill would remedy constitutionally deficient sections of the
distress for rent statutes as well as make other substantive changes
by providing that:
1. A complaint for distress for rent shall be verified and shall allege
the name and relationship of the defendant to the plaintiff and how
the obligation for rent arose.
2. A distress writ shall be issued by a judge of the court which has
jurisdiction of the amount claimed. The writ shall enjoin the
defendant from damaging, secreting, or removing any property from
the rented real property liable to distress. A violation of the
writ may be punishable as a contempt of court.

3. The defendant may move for dissolution of a writ at any time, and
the court shall hear the motion for dissolution no later than the
day on which the sheriff is authorized to levy on the property. If
the plaintiff proves a prima facie case at the hearing or if the
defendant defaults, the court shall order the sheriff to proceed
with the levy.

In addition to these changes, the language in s. 83.13 is clarified to
reflect that if the plaintiff shows by a sworn statement that the defend
ant cannot be found within the county, levy of the writ on the property
suffices as proper service on the defendant. Although the Court did not
find this section unconstitutional on its face, the Court did hold that
the interpretation of its provisions, as applied to this specific situa-'
tion, was unconstitutional.
II.

ECONOMIC IMPACT AND FISCAL NOTE: None.

III. COMMENTS:

An identical House bill, HB 918, was substituted for CS/SB 701 and passed
by the Legislature.
The cost of post-seizure hearings should be defrayed by savings resulting
from early determination of some cases at the post-seizure hearing.

IV. AMENDMENTS: None.
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GREG iRASOVSKY
JUDICIARY-CIVIL COMMITTEE

� .:

January 28, 1980

Marylou:

Enclosed is the preliminary draft, authored by the
Real Property Section of The Bar, of the non-residential
distress for rent law which I mentioned to you last week.

I have reviewed the bill and have some serious
problems with its procedural aspects. It is, to say
the least, a very "slick" bill for members of the
legal profession (i.e., a very quick and easy method
of obtaining and levying a writ at the expense of due
process safeguards). The actual drafting of the bill
is also very poor but it is my understanding that the
language will be tightened up a great deal. I have
sent a copy to Henry Trawick for his comments.
My recommendation at this point, therefore, is to
rely on the proposed bill I sent you on January 16th.
That bill addresses
the 1977 court decision plus a
1 ittle clean-up 1i . It shouldn't be controversial.
11

If you would like anything more specific on what I
view as the problem areas with the bill, we can discuss
the provisions over the telephone or I can outline my
concerns in writing. For your information, this draft
was given to House Judiciary over a week ag·o with hopes
that the committee would introduce it. At this time,
the House committee has not addressed the issue. The
Bar did not provide me with a copy until I asked for
one.
If you need further information, please contact me
at your convenience.

LAW OFFICES

TRAWICK & GRIFFIS, P. A.
LAWYERS PROFESSIONAL BUILDING
2051 MAIN STREET
P. 0. BOX 4019

SARASOTA, FLORIDA 33578
TELEPHONE 813 • 366-0660

Fe?ruary 11, 1980

JUDICIAHY CIVIL

Mrs. Sylvia Alberdi
Committee on Judiciary - Civil
111 Senate Office Building
Tallahassee, Florida 32304
Dear Sylvia:
Thank you for sending me the draft on the distress bill. It
is patterned on the present replevin statute and is subject to
all of the problems we have had with that statute.
Last session Mrs. Davis introduced RB 285 and Senator Spicola
introduced SB 667 that solved the problem in a much less cumber
some manner. I do not know what happened to the two bills or
whether there was some substantial objection to their philosophy.
I am enclosing a copy of SB 667 and of my letter of April 16, 1979
to Mrs. Davis making some suggestions about it. I understood
from her that the changes I suggested were put into an amended
form of the bill last year. I do not have a copy as amended.
I will not go into detail on the connnittee's proposed bill until
I hear from you concerning the bills from last year. I will make
one or two brief comments to show you what I am talking about in
general:
1.

Section 83.11(2)(a) requires a statement of the relation
ship of the parties. Unlike replevin that can be available
in several situations, distress is only available between
a landlord and tenant. Consequently, this is redundant.

2.

Section 83.11(2)(a) is also redundant because the facts
of the obligation must be rent or advances under sub
section (1.) .

3.

Distress has always been available for property located
on the leased premises. The landlord seldom has a

Mrs. Sylvia Alberdi

February 11, 1980

2
'

description and._the_ value of the property is immaterial.
In replevin the value of the property is all important
because it sets the jurisdiction of the court.
4.

Section 83.11(2)(e) is not necessary because those
prohibitions apply only to replevin.

5.

Section 83.11(2)(f) and (g) are both redundant. Distress
is not used because of the danger of waste, removal or
transfer. Historically, distress is merely an instrument
for preventing a tenant from disposing of his property.
There is no way to prevent him transferring it to an
innocent purchaser for value in the absence of a notice
of lis pendens because tangible personal property must
be seized by the sheriff to give notice to third persons.

The Davis bill provides a simplier and easier procedure and probably
a more enforceable remedy during the waiting period for a unit.
The possibility of contempt is a very effective remedy.
If the committee decides that the philosophy of the Davis bill
is unsatisfactory, please let me know and I will review the balance
of the proposal you sent to me in detail.
Best

f

I,
r
' .

Henrf
HPT/rl
encs.

rawick, Jr.
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A bill to be entitled

An act relating to distress for rent; amending
s. 83.11, Florida Statutes; providing for the

filing of an affidavit in support of an action

5

for a distress writ, amending s. 83.12, Florida

Statutes; providing that a judge of any

competent cou�t may issue a distress writ if

such affidavit is filed; providing that a clerk
10

of that court may issue·such writ under certain

circUr.tstances, providing for the content of the

11

writ; creating s. 83.135, Florida Statutes,•

13

time on motion of the defendant; providing an

12

providing for an immediate hearing by a certain

J4

effective.date.

15

16 Be It Enacted by the Legislature of the State of Florida:
17

18

Section 1.

20

83.11

19 to read:

section 83.11, Florida Statutes, is amended

Distress for rent ; complaint and affidavit.--Any

2l person to whom any rent or· money for advances is due, his

22 ·agent or attorney, may file an action in the court in the

n county where the land lies having jurisdiction of the amount
2� clair.ied.

The complaint shall allege the amount or quality and

25 value of the rent due for such land, or the advances, and

� whether payable in money,!!!. eo��Oft7-or-o�her agricultural

27 product� or� thing of value1 and raay be sueported by an

� �ffidavit which contains specific facts which are sufficient
�- �o make a prima facie showing of plaintiff's case�

30

Section 2.

31" to read;

Section 83.12, Florida Statutes, is amended

See 118 285

22-1113-9

Distress for rent, form of wrlt.--If·a corn�laln t
.
'
2 is sur1eorted b:i: an affidavit sufficient to make a Erima facle
83.12

3 showing of thf 2laintiff's case 1 a distress writ shall be

issued b:z: a judge of the court which has jurisdiction of the

5 amount clairned.

In the absence of such an aff1davit 1 a

6 d 1st ress writ shall be issued b)'. a clerk of that court

7 (!rovided that the initial eleadin� vas made under oath to the
s clerk 1 and erovided that the clerk then made an lndeEendent

9 factual determination to insure that the re9uirements for the

10 writ have been satisfied.

The en-fi¼iftg-ehe-eomp¼e¼n�7-ehe

1 e¼efft-eHa¼¼-ieette-a-die�feee writ shalllenjoin �he de�en?ant
from removing from the rented eremises an:t1ero2ert� liable to
.

'

,•

3 be distrained for rent or advances, from the time of·service

'

of said writ until either the sheriff shall levy on said

6

whichever ma:i:'. occur f1rst 1 and shall summon the defendant to

s propert)'. or said distress writ shall have been revoked £
7 answer the com2laint.
8

Further, said writ shall command

eomnu1nd-tng the sheriff to collect the amount claimed, or the

9 value thereof 1 and to levy on� property liable to be

20 dist rained for rent or advances uEon the 10th da:z:'. ffllowln�
21 service of said writ ueon the defendant7-end-eo-eo¼¼ee�-eke

22 emottne-elaiffled 7 -of-the-va¼�e-ehe�eoi7-and-eo-etll!laoft-deEenaeft
23 ee-anewe•�ehe-eemp¼a¼ne.

Before the writ issues, plaintiff,

24 his agent or attorney, shall file a bond with surety to be
2

.

approved by the.clerk payabl� to defendant in at least, cloubl

..

.

th� va'lue ,of. t�e
26 the sum demanded, or 1 f property, in . double
.'

•

27 property sought to be levied on, co�di�ione'd tq pay ail cost s
28 and damages which defendant sustains in,con�equence of·
29 plaintif!' s improperly suing out the distress.
30

Section 3.

31 created to readJ

Section 8 3.135, Florida Statutes, is
2·

..· ...

...

Se e HS 235

:i.:-HlJ-9

'03�135

i

Distress f9r rent, d issolution ·of vrit.--The

2 cle!'fe11dant'; by 1.10tion;,;may obtain the dissolution of a distress

3 vrit u�less th� pl�intiff_pr�ves the �rounds up�n which the
, �dt,vas" issued a'nd a reasonable probability th�t the final

5 judgmen� in the underlying action will be rendered in his·

6 favor.

The court sha ll set down such motion for an ir.irnediate

hearing not later than the day upon �hich the sheriff has been

a commanded by the writ to levy on property liable to be
9 distrained for rent or advances.
:
w of the provisions of a. 83.14 ■
11

Se ction 4.

This motion shall be in lieu

This act shall take effect October 1, 1979.
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The H�norable heien Gofd�t{Davis .:
_'26 House Office BU:ilding:.�.-'-The Capitol..._,.
. �,
;._::·-·.,._:::•:_: �_Tallahassee, Florida·. ,32304 ·
........_
Davis:

' .I· have_ some �uggestiori�-�nd comments
.:,:·

2·.

on�

HB 285.

.

They are:
•.

In_ Phillips v·�-Guin & Hunt, 344 s6·2'4:-'--s68, _ _-the Supreme·
Court.held-§§ ,,83.11, 83.-12 and 83.14· - .19 Florida
Statutes·urtconstitutional.
'l'he opinion does not
.
_
give . the. basis· for holding §§ 83.14:;.. ·-.19 unconstitu-;;,
tional .. I hope _.it was on a basis. ·of the lack _of
due process under-�uentes V Shaviri'. However,· we
be· sure..-_,._.
cannot
.
· ': In the. bill I --suggest the addition.in
page 1, .is-·unnecessary.

-_.-

,-··

.., - �..,

On.-page_1·, li,ne :24, I suggest-that· t_he following
be
• , •:..-J Y
inse�ted:_,a:et�3:° :_�-•1�all_eged�',_:_
.,·•---··
_
. , ,,:...:

w

•.

.·' :The llo��rable H;·;I.en G�rdon :_:>avis _· _- _..- ;..;!- �- < April 16, 1979
.
.
- -, '
. .'-. ·,
>:•' . ._
. - . � .-- .
.
. _ 5--� ;,_, In pl�cie of the --langwi�e'.·;o�' pa- ge 2 � -(11nes 1 ·_ - 21,
. ·-: )-._,.._1 t · suggest that the following· be substi tuted:
"

'

•t,,

-

- :•

,.-�

•

.-

.. •

•

"If the complaint i_s verified ·or supported by
.

,

•

• • .

:I

•

'

• -� • �

r•

.-

:_

-\=

• :�-- '••

- •

• •\

•·'• ::�•..:.

..,

,._

• •

j

· affidavit, a distress wri_t shall be issued by
the judge. The writ shall enjoin the defendant
from daniaging, disposing of, sec+eting or
removing any proper_ty ·11able to distress
from the rented· real property, after the time
of service of .the writ until -the sheriff levies
on the property or the writ is vacated or
the -court otherwise orders and shall sunmion ·the
defendant
to answer the comp'iain_t. A' violation
·
of the command of the writ may be punished as
a c·ontempt of court.. If the
defendant does
°
the
writ as -provided
not move for dissolution of
in s. 83.135; the sheriff-shall levy on the
·property liable to distress1 forthwith after the
time for answering th_e comp"l;.aint ha� -expired._
. ......believe my ·language will elimi�ate: the C�urt' s .::::
� objection about issuance of the writ by the clerk
and provide for the right to a hearing in conjtmction
.,with §-. 83.135. · Permitting the clerk_ to issue the
:, writ on an independent determination ·will be futile�
. · What procedure was·· available under attachment and
_·:.
. ·all.it did was create problems. Most clerks were
reluctant to undertake anything because of the potential
_ l,iability. The inj'l.lllction of the writ .shou�d be
,. broadened to· encompass the other items I have mentioned .
_..,.
., to .affo:rd:·comp lete protection. · I--suggestecf this ·:·
�.
.... · _
�:·_: :. :\·
·
- · ·:_ : ;,several year·s · ago in reple�n when ·the present cumbersome
: :::, ,
:::_ ·- >
__,=-·:'v - •. · .-.-.-.'.�: •. procedure was adopted •. _-It _is simple-and ·easily�;--_·------------·:?
\.\;.:{�-.: _:;�_:;, .. :i�\::z�/6.{·.-:\°Sections. 83 �'_135:will ·be·be-ttei.if.;;i;t/:reads·::
11

·+·.
:..,:��:-:_t·:.·.;�?: ·;;:��-:,: -�\t·:r(�:=�f-����1e·�: - � · -:·/_-�- _. ·. - . �Jt�r:·:_:;�•--,��;¥;[;(;_::·:::,'?;�·� :-·�-�--· , : , ,

'c

:;: ;tlt::/_�-:,\?-f:;��:-��:-,_f?��tii!���L4�,·�;;�E¥j!?!f� �fL�--•:i�5'}-: · ·_
1

,.i:=:/rt·,::- -. _� <·.�--:-__ ::,.::..'S·'-:.-:[

�·_]:".: _- .- _c.::- •._;

·::,=-._ ···:·,_:hear the· motion not---later .
· tharf:1the ,day on which .· _-·
. ·:· �-:: _ _--· '. the:·sheriff .. is authorized �under .the· writ to::.-�: .

J_r:�, ·�_?} :2 • · • ..

f

. ._· • ·-. i:;;.'.:ci:, '. - ; - _· · ;- · ·_ · ·

_,:- }) · .· .__

/�t�t; · • ?f::·:·. -·- : '{ --·• ' ·:·

.

83.14 should remain _as an.alternat.ive.

If I can be of any further..help. please let· me knqw.
"�

Yours ·very truly,

Henry P. •Trawick, Jr.
Spicola
-

j J .

THE FLORIDA SENATE
COMMITIEE ON JUDICIARY-CIVIL
111 Senate Office Building
Tallahassee, F1orida 32304

(904) 488-3070

Senator Mattox Hair, Chairman
Senator David H. McClain, Vice Chairman

..

Sylvia M. Alberdi, Staff Director

February 20, 1980
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The Honorable Helen Gordon Davis
The Florida House of Representatives
732 Freedom Federal Building
Tampa, Florida 33602

reproduted by

FLORIDA STATE ARCHrVE'S
DEPARTMENT OF STATE
R. A. GRAY BUILDING
Tallahassee_ FL 32399-025()
Serles
Carton I

1K

Dear Helen:

3 2y

I am sorry that I have not contacted you sooner concerning a proposed
distress for rent bill, but "sunset'' legislation has effectively monopolized
most of my time.
As you well remember, several bills relating to distress for rent were
introduced during the 1979 Session, including CS/HB 285, the bill you
sponsored, and SB 862, our committee bill. Neither passed. Enclosed is a
preliminary draft incorporating provisions.of both bills. The highlighted
portions reflect language taken from our committee bill, with the rest of
the new language coming from CS/HB 285. Although section 4 of the proposed
bill is taken from your bill, our committee substitute had similar language.
I believe the proposed bill addresses all of the concerns of the prior
two bills, and is a viable solution to the problems currently being
experienced in this area. I have also discussed the proposed bill with
Fred Breeze of the House Judiciary Committee_ and he sees no problems with
the bill as drafted.
Senate rules prohibit introducing the bill as a conmittee bill, but
Senator Hair has decided to sponsor it individually •
. For your convenience, major changes proposed by the bill are listed
here.
1. A complaint for distress shall allege the name of the
defendant, the relationship of the parties, and the way
in ·which the obligation arose. ,Ad_g.itionally, the com
plaint may be supported by an affjdavit (83.11);
2. A judge shall issue the distress writ, if supported by
an affidavit sufficient to make a prima facie case, and
the renter shall be prohibited from_ hiding, taking, or

PHILIP

D. LEWIS

President

············-······.............................................-............................. ·-· .

DAN SCARBOROUGH
President Pro Tempore

JOE BROWN

����

Secretary

JOHN D. MEL TON
_ Sergeant at Arms

Honorable Helen Gordon Davis
February 20, 1980
Page 2
damaging any items on the property after tile writ is served.
Such action is punishable as contempt of court {83.12);
3.

If the person requesting the writ shows by a sworn statement
that the renter cannot be found within the state, levy on
the writ on the property suffices as proper service on the
defendant. Although the court did not find this section
unconstitutional on its face, the court did hold that the
interpretation of its provisions, as applied to the specific
situation, was unconstitutional (83.13); and

4. The renter may move to dissolve the writ and ·is entitled to
a hearing not later than the day on which the sheriff is to
levy on the property in question.
I hope this draft sufficiently covers your concern in this area. If
there are any changes in this draft which you think need to be made, or any
additional sections which should be addressed, please contact me at your
convenience.
With best regards, I am
Very truly yours,
Esquire
GJK:bv

Enclosure

LAW OFFICES

TRAWICK & GRIFFIS, P. A.
LAWYERS PROFESSIONAL BUILDING
2051 MAIN STREET
P. 0. BOX 4019

SARASOTA, FLORIDA 33578
TELEPHONE 813-366-0660

March 4, 1980
Mrs. Sylvia Alberdi
Committee on Judiciary-Civil
111 Senate Office Building
Tallahassee, Florida 32304
Dear Sylvia:

JUDICIARY. _Cl''.l.lL

©®)PIT

reprOdut:ed by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY BUILDING
Talia� FL 32399-0250

S erles

/
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I enclose a copy of my letter to Mr. Gary P. Simon with the
marked up draft of the bill for your information. If I can
be of any help, please let me know.

HPT/pjh
Enc. 2

°"'1Qn /

'3 '2.
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LAW OFFICES

TRAWICK & GRIFFIS, P.A.
LAWYERS PROFESSIONAL BUILDING
2051 MAIN STREET
P. 0. BOX 4019

SARASOTA, FLORIDA 33578
TELEPHONE 813 • 366-0660

March 4, 1980

Mr. Gary P. Simon

Simon & Simon, P.A.
608 Ainsley Building
14 N.E. First Avenue
Miami, Florida 33132
Dear Mr. Simon:
I have your letter of February 26, 1980, concerning the distress
for rent proposal. I am returning the copy of the draft you sent
me with suggestions marked in red and this letter contains
additional comments.
I confess that I have little sympathy for the landlord's lien.
It is justified only by history. At the time it developed, rent
was the single most important payment in society. It was essential
to the maintenance of that society. Rent has long since lost that
importance in society relatively speaking. That is not to say that
rent is not important. It is only to say that it is no longer a
major factor in commercial payments. Philosophically, I cannot
justify a lien for a landlord when a grocer, a doctor, a clothier
or a restaurateur have no liens. I am sure each of them considers
the obligations due to him as important as the landlord considers
his rent. They need to eat, clothe themselves and their families
and possibly send their children to college just as the landlord
does.
As you know, distress in residential tenancies has been abolished.
The landlord's li�n must now be remedied by foreclosure. That
remedy is currently available to nonresidential landlords. If
bankers and lenders can exist on foreclosures, I see no reason
why landlords. cannot.
The procedure followed in Florida's current replevin•statute is
complex, cumbersome, impracticable, expensive and time-consuming.
Representative Helen Gordon Davis•(ha-s a much more imaginative
idea in a proposal that she introduc�d last session. It provides
that the distress writ would enjoin the disposal, secretion or
damage to property covered by the landlord's lien from the time
the distress writ is served until the tenant defaults in pleading,
has a motion for dissolution of the writ denied or loses at a·hearing

Mr. Gary P. Simon

-2-

March 4, 1980

at which the judge orders a levy on the property subject to-the
writ. This complies with all of the constitutional requirements
of Fuentas v Shevin and Phillips v Guin cihd Hunt. It is a much
simpler concept and procedure. If we are to have a distress
statute, I much prefer Representative Davis' proposal.
Most of·the changes on the enclosure are for obvious grammatical,
clerical or similar reasons. The redundant language in the
replevin statute is unbelievable. Whoever drafted it did not
believe that "the" makes the long descriptive statements concerning
the court, its writs and similar items unnecessary. The drafter
also did not believe in using good law English. He also did not
�1de�stand modern procedure.
I have the following additional comments:
1.

Page 1, line.14. There is no reason to make the
action local. If the articles liable to distraint
are removed, the landlord should be able to follow
them.

2.

It is easier to require a verified complaint and leave
the supporting affidavits to case law. There is ample
authority for supporting affidavits in the absence of
the statute. So much language along this line can.be
deleted as at page 1, lines 18-20.

3.

I seriously question page 1, lines 26-30. I doubt if
a landlord should be placed under this burden. This
was taken from the replevin statute. It is necessary
in replevin and is information easily available to a
plaintiff in replevin. Page l, line 31, and page 2,
lines l and 2, are not necessary in distress. They are
necessary in replevin because the statute commands it.

4.

Page· 2, lines 3-11, are redundant�
covered on page 4, lines 4-13.

5.

I have used a summons iti-.,� tead · of the order to show
cause. An order to show ----ca_µse is merely a notice of
hearing signed by a judge. A summons will do just as
well and accord with existing pro�edure.

6.

Page 3, lines 26-30, and page 7, lines 13-15, should
require a bond with surety. That is a defined term in
§ 45.01 Florida Statutes.

It is adequately

Mr. Gary P. Simon

-3-

March 4, 1980

7.

In any of the events giving rise to issuance of the
distress writ, an order authorizi-ng the sheriff to
execute the writ is unnecessary. The writ should be
issued. My procedure contemplates that a summons will
be served on the defendant giving him the time specified
to respond. The distress writ will not issue until a
finding that it should issue or evidence of waiver of the
right to be heard. This eliminates the order by the
court authorizing levy. The writ issues and it directs
the levy. Page 5, line 8, should also authorize a
waiver of the right in the lease. I have not added this
language.

8.

Page 7, line 29. A third person does not intervene in
this situation. He may be impleaded or he may make
a third party claim.
;
·1

I hope you will find the enclosure helpful ' If I::i_ ·: an be of any
further help, please let me know.
/
! /\
Your very:t ly,
!

I

HPT/pjh
Enc.
cc:

Mr. Harris
Mr. Sherman
M.,..
Jones
Mr. Bratzel
Mr. Norris
Mr. Hart
Mr. Wiley
.;.,.l.,

..

l_P. VY

OFFICES

SIMON & SIMON, P.A.
SUITE 60S AINSLEY BLDG., 14 N. E. FIRST AVE.
MIAMI.

SEYMOUR J. SIMON

PHONE

GARY P. SIMON

April 16, 1980
William B. Wiley, Esquire
McFarlain, Bobo, Sternstein,
Wiley & Cassedy
Lewis State Bank Building
Suite 666
Tallahassee, Florida 32301
RE:
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DISTRESS FOR RENT

Dear Bill:
Enclosed please find a photocopy of Ms. Davis' bill, House Bill 918,
dealing with distress wherein I have made certain changes on_it that
I think are appropriate. Also, attached are two paragraphs that I
feel shculd be added into the bill. Lastly, you will find a dis
cussion dealing with the jurisdiction of the County Court which I
think is appropriate to being up at this time.
You will see that I have made a change in line 3.2/6. I think this
language should be taken out. If there is an injunction with respect
to the property, the injunction should not terminate upon the summons
being issued to the defendant, but should be just based on what's
left in that sentence.
I have made an entry on line 3.4/1 and 4.2/6, since I think this
clears up exactly when the levy is supposed to take place. It is
my understanding from reviewing this proposed bill of Ms. Davis
.that the Writ is supposed to be served as an injunction, but that
the levy is supposed to only occur upon order of court. This lan
guage as to the order of court is in the sentence beginning on
4.2/19.
I think that additional language should be put into Florida Statute
83.12 which is attached hereto with the name at the top "Insert A"
which provides for the type of servic;e"7:hat can be made on the
defendant. It would appear from the proposed bill that the only
service available would be personal service, whereas, in the past
distress has always been available even if you could not find the
defendant by posting the papers on the outside of the premises
where the goods are located. I have incorporated such language in
this "Insert A" and I think it is appropriate in the Distress for
Rent situation.
cont/

William B. Wiley, Esquire
Page Two
April 16, 1980
Along similar lines as to posting of the papers on the outside of
the premises where the property is located, I�have added powers to_
the sheriff so that he can execute on the property even though it
is secreted or concealed in a building. This language is in "Insert
B" and I think it should also be incorporated in 83.13 of the Florida
Statutes.
My last comment deals with the-power of the court to enJOin defendant.
I have somewhat of a problem with respect to the injunction powers on
line 3.2/2 of this proposed bill, because the Court which is issuing
the writ is enjoining the defendant from doing certain things. It
is my understanding that an injunction is an equity power which I do
not believe County Courts ordinarily would have. There is no spe
cific designation giving County Court such equity powers although
there may be distress suits filed in County Court. In_the Florida
Constitution Article 5, Section 6, provision is made that the County
Court jurisdiction shall exercise that jurisdiction prescribed by
general law. · In Article 5, Section 20, Subsection 4, the County
Court is given certain jurisdiction. However, in Subsection 3 of
Section 20 of Article 5, Circuit Courts are given jurisdiction for
all cases in equity. There is no equity jurisdiction given to the
County Courts. In Florida Statute 34.01 and 34.011, County Courts
are given a listing of prescribed jurisdictions. These do not in
clude equity jurisdiction. An argument can be made that since this
new proposed bill, is a general law, and since 83.11 speaks of filing
an action in the Court havirgjurisdiction of the amount claimed,
it can be construed that this general law is giving County Courts
the power to issue such an injunction even though such jurisdiction
is not included in Chapter 34.
I have some problem with this kind of back-door analysis of the
jurisdiction of the County Court and feel that it will cause ad
ditional litigation. Therefore, I prefer that a statement be made that
County Court shall have such jurisdiction.
If you would like to discuss any of these items with me, please do
not hesit�te to contact me.
Sincerely,
SIMON & S MON, P.A.
GPS:11
Enc.
cc: Robert B. Bratzel, Esq., John E. Norris, Esq.; William Sherman, Esq.
Gerald T. Hart, Esq., J. Richard Harris, Esq., John Arthur Jones, Esc

SIMON & SIMON. P.A .• 6OB AINSLEY BUILDING. MIAMI. FLORIDA 33132 - PHONE (3OS) 371•6S13
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MEMORANDUM
TO:
I
I

Mr. Greg Krasovsky
Counsel, Committee on Judicial-Civil
Room 111, Senate Office Building

FROM:

Fred Breeze, Staff Director
Committee on Judiciary

DATE:

January 17, 1980
Distress forRent Proposal

Attached is a copy of the bill Bill Wiley brought by which
was drafted by the Landlord-Tenant Section of The Florida
Bar.

4-73

DRAFT

A bill to be entitled

1
2

An act relating to distress for rent;

3

[ continue appropriate title]

4

reprodu
FLORIDA srAT
DEPARTMENT
R. A. GRAY B

J!/--

TallehaSsee. FL

Serles

5
6

Be it Enacted by the Legislature of the State of Florida:

7
8
9

Section 1.

Section 83.11, Florida Statutes, is amended

to read:

10

(Substantial rewording of section.

11

Florida Statutes, for present text.)

12

83.11

13

(1)

See section 83.11,

Distress for rent; complaint.-Any person for whom rent or money for advances is

14

due, his agent or attorney, may file an action in the court

15

in the county where the land lies having jurisdiction of the

16

amount claimed.

17

(2)

To obtain a writ of distress prior to final- judgment,

18

the plaintiff shall first file with the Clerk of the Court a

19

ve.rified complaint or a complaint with affidavits attached

20

thereto, which recite and show the following information:

21

(a)

The relationship of the parties,

22

(b)

The facts of the obligation out of which the claim

23
24
25
26

for distress arises,
(c )

The amount or value of th� rent due for the leased

premises, or for advances, and the mediU!Il of payment therefor,
(d)

A description of the property sought to be dis

trained that is sufficient to make possible its identification
and a statement, to the best knowledge, information, and
29

belief of the plaintiff of the value of such property and its

30

location,

31

( e)

A statement that the property sought to be dis-
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l

trained has not been taken for a tax, assessment, or fine

2

pursuant to law,

3

(f)

Allegations· that the property sought to be dis-·.

4

trained is in danger of�destruction, concealment, waste, removal

5

from the leased property, or transfer to an innocent purchaser

6

during the pendency of the action, if such is the case (how-

7

ever, such allegations are not a prerequisite for obtaining a

8

writ), and

9

(g)

Any and all other allegations and information ne-

10

cessary to make a prima facie showing that the plaintiff has

11

complied with the requirements of this statute .

12

Section 2.

Sections 83. __, 83.__, 83.__, 83 . ___,

13 83. __, and 83. __, Florida Statu�es, are created to read:
14
15
16

83.
(1)

Distress for rent; writ; order to show cause.--

The court without delay shall examine the complaint

and affidavits, if any, filed, and if on the basis of the

17

complaint and affidavits, if any, or the further showing of

18

the plaintiff in.support of it, the court finds that the

19

defendant has .waived in accordance with Florida Statute Sect

20

ion !a3 • __ his right to be notified and heard, the court

21
22
23

shall promptly issue a writ of distress and an order authoriz
ing the sheriff to execute on the writ.
(2)

If, after ex�mination of the complaint and affida

24

vits, if any, or on further showing of the plaintiff in support

25

of it, demanding the issuance of a prejudgment writ of distress,

/:r
26

the court finds the defendant has not waived his right to a
prejudgment distress hearing in accordance with
s.83.

, then the court shall forthwith issue a

29

writ of distress and an order to show cause why the property

30

sought to be distrained

31

to show cause shall:

should not be distrained.

The order

2
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1

(a)

Fix the date and time for hearing on the order.

2

However, the date for the hearing shall not be set sooner than

3

five (S) days nor more than ten (10) days after the service of

4

the order.

5
6
7

8

(b)

Direct the time within which service of the order

and the complaint shall be made on the defendant.
(c)

Fix the manner in which service of the Writ and the

Order shall be made on the defendant.

The Order shall direct

9 -that personal service shall be made on the defendant if such
10
11

Order is unable personally to serve said Defendant within the

12

specified in paragraph (b) as the defendant cannot be found

13

within this State, that the officer shall post the Order, to-

14

gether with the summons and Writ of Distress, on an entrance

15

to the leased property where the property sought to be dis-

16

trained is located.

17

the officer was unable to locate the defendant and how- the

18

order was served.

19

(d)

The officer's return shall state whether

State that the defendant has the right to file res

20

ponsive affidavits on his behalf with the court, and may appear

21

pers·onally or by way of an attorney and pres�nt testimony on

22

his behalf at the time of the hearing, or that he may, upon a

23

finding of the court_pursuant to

24

that the plaintiff is entitled to the issuance of an order

25

authorizing execution on the writ pending final adjudication

26

of the claims of the parties, file with the court a written

1"27

I

service is possible or, in the event the officer serving the

2�

s.

8.9.

undertaking or bond executed by a surety approved by the court
in an amount equal to twice the value of the rental or advance·s

29

which may be adjudicated to be payable to.the plaintiff to stay

30

an order authorizing the sheriff to execute on the writ.

31

(e)

State that if the defendant fails to appear he shall
3
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1

be deemed to have waived his right to a hearing and that in

2

such case the court may order execution on the writ by the

3

sheriff.
(3)

4

If, on the basis of the complaint and affidavits,

5

if any, or the further showing of the plaintiff in support of

6
7

it, the court finds tha_t the property sought to be distrained
is in dange� of destruction, concealment, waste, removal

8

from its location, or transfer to an innocent purchaser during

9

the pendency of the action, the court shall enter an order
either personally or causing

10

preventing the defendant,

11

through another, from effecting any disposition of the prop

12

erty sought to be distrained.

13

along with the Writ and Order to show cause.

14

(4)

Such order shall be served

The plaintiff must post bond in the amount of twice

15

the value of the property sought to be distrained or twice

16

the amount of the rentals and advances which may be adjudicated

17

to be payable to the plaintiff, whichever is lesser as det

18

ermined by the court, as security for the payment of damages

19

the.defendant may sustain when the Writ and/or Order is ob

20

tained wrongfully.

21

83A

22

(1)

Distress for rent; order to sh?w cause, hearing.-

If, after serving a show cause Order and Writ of

23

Distress, the court finds that the defendant has waived his

24

right to be heard on that order in accordance with

25

s.83. __, it shall dispense with the hearing

26

on the show cause order and promptly issue an order author
izing the sheriff to execute on the writ.
(2)

If the court finds that the defendant has not waived

29

his right to be heard on the order to show cause in accordance

30

with

31

s.83. __, the court shall at the

hearing on the order to show cause consider the affidavits,

4
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1

if any, and other showings made by the parties appearing and

2

make a determination

3

reasonable probability

4

lying action will be rendered in his favor.

5

tion shall be based on a finding as to the probable validity

6

of the underlying claim against the defendant.

7

determines that the plaintiff has made the necessary showing,

8

it shall issue an order authorizing the sheriff to execute on

9

the writ.

whether the plaintiff has proven with
that the.final judgment in the under
This determina
If the court

However, the order shall be stayed pending final

10

adjudication of the claims of the parties if the defendant

11

files with the court a written undertaking or bond executed

12

by a surety approved by the court in accordance with

13

s.

83.

14

83.

15

The right to be heard provided in

16
17

and 83.

Distress for rent; order to show cause; waiver.ss.

83.

is waived if the defendant engages in any conduct

that clearly shows that he wants to forego his right ·to be

18

heard on that order.

19

the _'hearing scheduled in the order to show cause presumptively

20

con'stitutes conduct that clearly shows that he wants to forego

21

his' right to be so heard.

22

to the plaintiff or the court issuing the order to show cause

23

a writing signed by the defendant or the defendant's attorney,

24

indicating in any language that the defendant does not want to

25

be heard on the show cause order, the defendant shall be pre

26

sumed to have waived his right to be heard.

The defendant's failure to appear at

If the defendant sends or delivers

For this purpose,

a writing containing the following languag�, is sufficient:
"I, (name of the defendant), am aware that I have the right
29

and opportunity to be heard on a show cause order that has

30

been served upon me concerning the right of plaintiff to

31

obtain an order for execution on the writ of distress author-

5
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1

izing the appropriate officer of the court to distrain (de

2

scribe property) from my possession prior to final judgment

3

against me."

4
5

83.

Distress for rent; writ; collection on writ.--·

(1)

A writ of distress shall issue only upon the signing

6

by a judge of a court h�ving jurisdiction of the amount claime

7

Such writ shall command the sheriff to levy on property liable

8

to be distrained for rent or advances pending further order of

9

court to execute on said writ, if such property is found in

10
11

his jurisdiction.
(2)

A prejudgment execution on a writ of distress shall

12

issue only upon the signed order of a judge of a court having

13

jurisdiction of the amount claimed.

14

the sheriff to levy on property liable to be distrained for

15

rent or advances, if found in his jurisdiction and to execute

16

the amount claimed, or the value thereof.

17
18
19
20

Such order shall conrrnand

If the property is

not so found but is in another jurisdiction, he shall· return
the order to the plaintiff who may then deliver the order to
the proper officer in the other jurisdiction and the officer
shall execute on the writ by levying on said property and

21

delivering it to the officer of the court in which the action

22

is pending to be so disposed of according to

law, unless

23

he is ordered by the court from which the writ and order issue

24

to hold the property and dispose of it in his jurisdiction

25
26

according to law.
83.

Distress for rent; execution on property in

buildings. -29
30
31

In executing on the writ of distress, if the property
or any part thereof is secreted or concealed in any dwelling
house or other b uilding or enclosure, �he officer shall pub
ically demand.delivery thereof and if it is not delivered by
6
CODING: Words underlined are additions; words in
�tr�ek-thro�gh type are deletions from existing law.

l

the defendant or some other person, the officer shall c�ese sue

2

house, building or enclosure to be broken open and shall make

3

distraint according to the writ and order; and the defendant

4

shall be liable for any and all damage occasioned by such forc

5

ib.le entry; and if necessary, the officer shall take to his

6

assistance the power of the county.

7

83.

8

Distress for rent; disposition of property

distrained.--

9

(1)

10

The officer executing on a writ shall deliver the

property to plaintiff after the lapse of three (3) days from

11

the time the property was taken, unless within the three (3)

12

days the defendant gives bond as provided bel�.

13

(2)

14

The property distrained, may be restored to the

defendant at any time prior to a sheriff's sale thereof, by

15

filing with the court a written undertaking or bond executed

16

by a surety approved by the court in an amount equal to double

17

the value of the property distrained, such value to be fixed

18

by the court, and conditioned on the forthcoming of the propert

19

being restored to abide the final order of the court.

20

(3)

21

The property distrained may also be restored to

defendant on his giving bond with surety to be approved by the

22

court conditioned to pay the plaintiff the amount or value of

23

the rent or a:-dvance-s which may be adjudicated to be payable to

24

the plaintiff.

25

such bond and in the manner and with -like effect as provided

26

in s. 76. 31.

27
28

,,

Section 3.

Judgment may be entered against the surety on

Section 83.15, Florida Statutes, is amended

read:

29

83.15

30

Any third person claiming any property so distrained may

31

Distress for rent; claims by third persons.--

i�ee�pese intervene and prosecute his claim for it in the same
7

1
2

manner as is provided in similar cases of claim to property
levied on under execution.
Section 4.

3

4

19, Florida Statutes, are h ereby repealed.
Section 5.

5
6

Sections 83.12, 83.13, 83.14, 83.18 and 83.
This act shall take effect upon becoming a

law.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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